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[4110-12-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Office of the Secretary 
[45 CFR Part 90] 
AGE DISCRIMINATION REGULATIONS 


AGENCY: Office of the Secretary, 
HEW. 


ACTION: Proposed rules. 


SUMMARY: The Department of 
Health, Education, and Welfare pro- 
poses general regulations to carry out 
the provisions of the Age Discrimina- 
tion Act of 1975, as amended (Act). 
After the Secretary issues final gener- 
al regulations, each federal agency 
which provides federal financial assist- 
ance must publish proposed and then 
final specific regulations. Therefore, 
the general regulations are designed to 
guide the development of specific reg- 
ulations by each appropriate agency. 

The Age Discrimination Act of 1975 
applies to persons of all ages and to all 
programs and activities receiving fed- 
eral funds, not just to the elderly or 
solely to HEW programs. While the 
Act prohibits discrimination on the 
basis of age in programs or activities 
receiving federal funds, it permits 
some distinctions based on age. 


DATES: Comments must be received 
on or before February 28, 1979. [For 
list of public hearings on this proposed 
rule, see FR Doc. 78-33743 in this part 
of this FEDERAL REGISTER.] 


ADDRESS: Send comments to: Ms. 
Bayla F. White, Director, Age Discrim- 
ination Task Force, Office of the Gen- 
eral Counsel, HEW, Room 716-E, 200 
Independence Avenue, S.W., Washing- 
ton, D.C., 20201, (202) 245-6284. 


FOR FURTHER INFORMATION 
CONTACT: 


Ms. Bayla White (202) 245-6284. 
SUPPLEMENTARY INFORMATION: 
GENERAL INFORMATION 
BACKGROUND 


In November 1975 Congress enacted 
the Age Discrimination Act (42 U.S.C. 
6101, et seg.) as part of the Amend- 
ments to the Older Americans Act 
(Pub. L. 94-135). At that time, the ex- 
press purpose of the Act was to pro- 
hibit unreasonable’ discrimination 
based on age in programs and activi- 
ties receiving federal financial assist- 
ance, including revenue sharing funds 
under the State and Local Fiscal As- 
sistance Act of 1972. However, the Act 
was also designed to permit federally 
assisted programs and activities, and 
recipients of federal funds, to continue 
to use: (1) some age distinctions, and 
(2) “reasonable factors other than 
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age.”’ The Act applies to persons of all 
ages. 

Prior to the enactment of any regu- 
lations, the Act required the Commis- 
sion on Civil Rights to conduct a study 
of age discrimination in federally 
funded programs and activities. The 
Commission transmitted its study to 
the President and the Congress on 
January 10, 1978. (Copies of the study 
are available from the Commission.) 
The Act also required each affected 
federal agency to respond to the Com- 
mission’s findings or recommenda- 
tions. (The response of each agency is 
available directly from that federal 
agency.) 

After the receipt of the report of the 
Commission on Civil Rights and the 
federal agency responses to _ that 
report, the Congress’ considered 
amendments to the Age Discrimina- 
tion Act of 1975. In October 1978, Con- 
gress amended the Act (Pub. L. 95- 
478). Among other things, Congress 
struck the word “unreasonable” from 
the statement of purpose clause. 
Therefore, the purpose of the Act now 
is to prohibit discrimination based on 
age in programs and activities receiv- 
ing federal financial assistance, not 
unreasonable age discrimination. How- 
ever, the Congress retained the excep- 
tions to the prohibition against age 
discrimination. Thus, the Act still per- 
mits the use of: (1) some age distinc- 
tions, and (2) “reasonable factors 
other than age.” The Act continues to 
apply to persons of all ages. 

Under the 1975 version of the Act, 
no regulations could become effective 
before January 1, 1979. Moreover, the 
Secretary of HEW was required to 
publish proposed and then final gener- 
al regulations, and thereafter the 
head of each agency which provides 
federal financial assistance was re- 
quired to publish proposed and then 
final specific regulations. While the 
1978 amendments changed the effec- 
tive date of regulations from January 
1, 1979 to July 1, 1979, they retained 
the provision for the publication of 
general regulations by HEW, and spe- 
cific regulations by each agency which 
provides federal financial assistance, 
including HEW. 

As the first step of its obligation to 
issue general regulations, on March 2, 
1978, the Department published a 
Notice of Intent to Issue Age Discrimi- 
nation Regulations (43 FR 8756). As 
the second step, the Department is is- 
suing this notice of proposed rulemak- 
ing. 

ORGANIZATION OF THE PROPOSED 
GOVERNMENT-WIDE REGULATIONS 


These proposed regulations are di- 
vided into five subparts. Subpart A 
contains general provisions. Subpart B 
covers the basic question of what is 
age discrimination under the Act, and 


sets forth the prohibitions against age 
discrimination and the exceptions to 
those prohibitions. Subpart C de- 
scribes the responsibilities of the fed- 
eral agencies. Subpart D describes the 
responsibilities of recipients, and con- 
tains the minimum requirements for 
the establishment of compliance, in- 
vestigation, conciliation and enforce- 
ment procedures by federal agencies. 
Subpart E provides for a comprehen- 
sive review of the general regulations 
and the specific regulations issued 
under the Act. The results of these re- 
views will be published in the FEDERAL 
REGISTER 30 months after the effective 
date of the regulations. 


_ DISCUSSION OF MAJOR ISSUE: 
DISCRIMINATION ON THE BASIS OF AGE 


In enacting the Age Discrimination 
Act, Congress expressed concern that 
some programs and activities receiving 
federal financial assistance may be dis- 
criminating against persons on the 
basis of age. For example, denying re- 
imbursement for dental services to 
persons over a certain age, or restrict- 
ing access to training opportunities 
solely because of age may constitute 
age discrimination. Moreover, some 
age distinctions may be based on noth- 
ing more than stereotypes and miscon- 
ceptions about the abilities and needs 
of persons of different ages. 

On the other hand, Congress did not 
prohibit the use of all age distinctions. 
Undoubtedly, this is a recognition of 
the fact that many age distinctions are 
rational and necessary in our society. 
For example, age based State compul- 
sory school attendance requirements, 
or requiring that children under the 
age of 6 be accompanied by adults 
when entering a museum, or special 
housing arrangements for the elderly, 
or reduced bus fare for school children 
or the elderly, all may be permissable 
age distinctions which reflect efforts 
to meet the needs of particular age 
groups. 

The passage of the Age Discrimina- 
tion Act provides an opportunity to re- 
examine the use of age distinctions in 
federal programs and to eliminate 
those which result in discrimination 
against particular age groups. Because 
age distinctions in federally assisted 
programs are numerous and reflect 
many policy considerations, the task 
of prescribing general regulations on 
age discrimination is a difficult one. 
Moreover, other than the specific stat- 
utory exceptions to the prohibition 
against age discrimination, the Act 
and its legislative history provide little 
guidance concerning congressional 
intent regarding which age distinc- 
tions are permissible. 

Despite the complexity and difficul- 
ty of the issues involved, and the lack 
of clear congressional guidance, the 
Department has proceeded, as re- 
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quired by the Act, to develop proposed 
general regulations. However, in pub- 
lishing these regulations, we are 
asking everyone with an interest in 
the matter to let us know which age 
distinctions seem rational and neces- 
sary and which are based on nothing 
more than stereotypes and misconcep- 
tions about the abilities and needs of 
persons of different ages. The Depart- 
ment specifically requests the public 
to identify uses of age which might 
not be prohibited by these regulations, 
but should be prohibited. The public is 
also requested to identify practices 
which may be prohibited by these reg- 
ulations, but should not be prohibited. 


SECTION ANALYSIS 


Each section of the proposed rules is 
set out below, followed in some in- 
stances by a brief discussion and spe- 
cific questions to which the public is 
encouraged to respond. The public is 
requested to specify the number of the 
section in the proposed regulations to 
which their comments refer. It should 
be noted that the examples used in 
the section analysis do not reflect the 
final legal opinions of the Depart- 
ment. They are designed to obtain 
public comment on the Department’s 
proposed interpretations of the Age 
Discrimination Act. 


Subpart A—General 


§90.1 What is the purpose of the Age 
Discrimination Act of 1975? 

Text of the proposed rule: é 

The Age Discrimination Act of 1975, 
as amended, is designed to prohibit 
discrimination on the basis of age in 
programs or activities receiving federal 
financial assistance. The Act is also de- 
signed to permit federally assisted pro- 
grams and activities, and recipients of 
federal funds, to continue to use age 
distinctions and factors other than age 
which are reasonable in light of the 
purposes of the Act. 

This paragraph states the purpose 
of the Age Discrimination Act. The 
Act applies to persons of all ages. It is 
designed to prohibit age discrimina- 
tion and to permit the use of: (1) some 
age distinctions, and (2) “reasonable 
factors other than age.” In this 
regard, it is unlike Title VI of the Civil 
Rights Act of 1964 which contains no 
qualifications on its prohibition 
against discrimination on the basis of 
race, color, or national origin. 

§90.2 What is the purpose of these reg- 
ulations? 

Text of the proposed rule: 

(a) The purpose of these regulations 
is to state general, government-wide 
rules for the implementation of the 
Age Discrimination Act of 1975, as 
amended, and to guide each agency in 
the preparation of agency-specific age 
discrimination regulations. 
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~(b) These regulations apply to each 

federal agency which provides federal 

financial assistance to any program or 
activity. 

These rules are general regulations 
designed to implement the Age Dis- 
crimination Act of 1975, as amended. 
They will guide the preparation of spe- 
cific regulations by each agency which 
provides federal financial assistance to 
programs or activities. 

§90.3 What programs and activities 
does the Age Discrimination Act of 
1975 cover? 

Text of the proposed rule: 

(a) The Age Discrimination Act of 
1975 applies to any program or activi- 
ty receiving federal financial assist- 
ance, including programs or activities 
receiving funds under the State and 
Local Fiscal Assistance Act of 1972 (31 
U.S.C. 1221 et seq.). 

(b) The Age Discrimination Act of 
1975 does not apply to: 

(1)-An age distinction contained in 
that part of a Option #1 Federal stat- 
ute, State statute, or local statute or 
ordinance; or federal, State, or local 
regulation which: or Option #2 Feder- 
al statute, State statute, or local statu- 
tue or ordinance which: or Option #3 
Federal statute or State statute which: 
or Option #4 Federal statute which: 

(i) Provides any benefits or assist- 
ance to persons based on age; or 

(ii) Establishes criteria for participa- 
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage- 
ment joint apprenticeship training 
program, except for any program or 
activity receiving federal financial as- 
sistance for public service employment 
under the Comprehensive Employ- 
ment and Training Act of 1974 
(CETA), as amended. 

The Age Discrimination Act of 1975, 
as amended covers some programs but 
excludes others from its coverage. For 
example, the Act covers any program 
or activity receiving federal financial 
assistance, including the State and 
Local Fiscal Assistance Act of 1972, 
the so-called Revenue Sharing Act. 
However, the Act does not cover pro- 
grams or activities “established under 
authority of any law” which provide 
benefits on the basis of age or in age- 
related terms. Nor does it generally 
cover employment practices or labor- 
management joint apprenticeship 
training programs. 


PROGRAMS OR ACTIVITIES “ESTABLISHED 
UNDER AUTHORITY OF ANY LAW” 


The Act does not cover programs or 
activities ‘‘established under authority 
of any law” which provide benefits on 
the basis of age or in age-related 
terms. Thus, age distinctions which 
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are “established under authority of 
any law * * *” are not prohibited by 
the Act. 

The Department is faced with the 
difficult task of interpreting the 
phrase “established under authority 
of any law.” Congress did not provide 
guidance on the meaning of this 
phrase; neither the reports of the 
House and Senate committees nor the 
record of floor debate contain any dis- 
cussion of this statutory language. 

Under the rules of statutory con- 
struction, it is possible to interpret fhe 
phrase “established under authority 
of any law” in many ways. Four alter- 
native versions are included for com- 
ment in this proposed rule. There are 
two overriding issues in the interpreta- 
tion of this phrase: (a) whether to in- 
clude age distinctions contained in reg- 
ulations; and (b) whether to include 
age distinctions enacted by State and 
local legislative bodies. 

Before we discuss the four alterna- 
tive interpretations of the phrase “‘es- 
tablished under authority of any law,” 
we should mention some examples of 
age distinctions contained in statutes 
and regulations. Examples include: 

(1) Federal laws establishing age cri- 
teria for eligibility for services in var- 
ious programs such as_ section 
706(a)(2) of the Older Americans Act 
which authorized nutrition projects 
for individuals 60 or older. 

(2) State laws imposing age limita- 
tions regarding who may qualify for a 
driver’s license. 

(3) State statutes which allow the 
State, in the administration of its 
criminal justice system, to provide for 
different treatment of juveniles in 
terms of procedures, confinement, and 
other punishments. 

(4) City or county ordinances which 
grant favorable property tax or utility 
rate treatment to the elderly. 

(5) A local transit authority regula- 
tion which provides reduced bus fares 
for school children. 

The way in which we interpret the 
phrase “established: under authority 
of any law” will determine which of 
these examples will be covered by the 
Act. The options concerning the inter- 
pretation of the phrase present pro- 
gressively narrower interpretations. 
An age distinction which falls within 
any one of the options discussed below 
will not be prohibited by the Act. 

Under the first option, “established 
under authority of any law’ is inter- 
preted in a very broad manner to in- 
clude Federal, State, and local statutes 
and ordinances and Federal, State, 
and local regulations. Although the 
line between local statutes and ordin- 
ances on the one hand and local regu- 
lations on the other is often difficult 
to draw, this first option is intended to 
afford equal deference to all officially- 
established age distinctions. Under 
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this option, age distinctions which 
condition eligibility for participation 
in federally assisted programs and are 
contained in either a law enacted by a 
general purpose legislative department 
of government or in a regulations es- 
tablished under the basic minimum 
procedureal requirements for public 
notice and comment would not be cov- 
ered by the Act. Thus, this option 
would grant an automatic exemption 
to age distinctions in all federal, State, 
and local statutes and regulations. 

Under the second option, “any law” 
refers to federal, State, and local siat- 
utes and ordinances. Therefore, an age 
distinction contained in a regulation 
would not automatically be granted an 
exemption from the Act. Rather, to be 
exempted, it would have to be explicit- 
ly based on age distinctions contained 
in a statute or ordinance, or it would 
have to fall within one of the excep- 
tions to the Act set forth in § 90.14. 

The third option presented would 
exempt those age distinctions con- 
tained in federal or State statutes, but 
would not grant an automatic exemp- 
tion to age distinctions found in local 
statutes or ordinances, or in federal, 
State, or local regulations. This option 
recognizes that there may be impor- 
tant differences between federal and 
State legislative bodies on the one 
hand, and local legislative councils on 
the other, which justify different 
treatment under these regulations. 
Moreover, local units of government 
are creatures of the State. Under this 
option, an age distinction which is con- 
tained in local statutes or ordinances, 
or federal, State or local regulations 
would be exempt from the coverage of 
the Act only if it is explicitly based on 
an age distinction contained in a feder- 
al or State statute, or is exempted by 
one of the exceptions in section 90.14. 

The fourth option presented would 
exempt only those age distinctions in 
federal statutes. This is the most re- 
strictive interpretation of the options. 
Again, under this interpretation, age 
distinctions contained in State or local 
statutes or ordinances or in federal 
regulations would not be granted an 
automatic exemption, but would be 
exempt from the coverage of the Act 
only if the age distinction is explicitly 
based on a federal statute or is 
exempted by one of the exceptions in 
section 90.14. 

As we said at the outset of this dis- 
cussion of options for the interpreta- 
tion of the phrase “established under 
authority of any law,” there are two 
overriding issues which must be con- 
fronted: a) whether to include age dis- 
tinctions contained in regulations; and 
b) whether to include age distinctions 
enacted by State and local legislative 
bodies. The Department seeks the 
broadest possible comment on the four 
options set forth and on the issues 
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which must guide the interpretation 
of the phrase “established under au- 
thority of any law.’ With respect to 
the inclusion of regulations within the 
phrase, some argue that federal, State, 
or local administrators of federally 
funded programs should not be per- 
mitted to impose age distinctions 
which are not authorized by a legisla- 
tive body. Yet, we know very little 
about age distinctions imposed by reg- 
ulations. Some may be very reasonable 
and beneficial. The public is asked to 
comment on specific examples of age 
distinctions imposed by regulations 
and not authorized by statute or ordi- 
nance which should be protected in 
the interpretation of “any law,” and 
thus exempted from coverage under 
the Act. 

With respect to State and local stat- 
utes or ordinances, some argue that 
limitations on the use of federal funds 
which are based on age should only be 
authorized by Congress. They contend 
that federal administrators and State 
and local governments should not 
deny access to federally aided services 
on the basis of age uniess Congress 
has authorized the limitation or re- 
striction. But, we know only a little 
about age. distinctions used in federal- 
ly supported programs which are im- 
posed by State or local legislatures, 
and many of these appear to be rea- 
sonable. These include compulsory 
school attendance requirements, driv- 
er’s license limitations, juvenile court 
systems, etc. Should federal funds to 
education, driver safety programs, or 
State law enforcement be put in doubt 
until a decision is made whether these 
age distinctions fall within one of the 
statutory exceptions in § 90.14? 

The Department has also considered 
other options in addition to the four 
set forth in the text of the proposed 
rule—for example, exempting federal, 
State, and local statutes, and federal 
regulations. The Department is lean- 
ing toward Option #3 which would in- 
terpret the phrase “established under 
authority of any law” to mean federal 
statutes or State statutes. Comments 
are invited\not only on the various in- 
terpretations described but also on 
other reasonable interpretations. 
Which interpretation would be the 
most effective in preventing age dis- 
crimination, but still preserve some 
flexibility for State and local govern- 
mental units, consistent with the 
intent and purpose of the Act? 


EMPLOYMENT DISCRIMINATION 


Generally, the Age Discrimination 
Act of 1975 does not cover employ- 
ment discrimination. The Age Discrim- 
ination in Employment Act of 1967, 
which is administered by the Depart- 
ment of Labor, will continue to be the 
principal tool for addressing age dis- 
crimination in employment practices 


for persons between the ages of 40 and 
70. Included under the coverage of the 
Age Discrimination Act, however, are 
public service employment programs 
funded under the Comprehensive Em- 
ployment and Training Act. 

The Department wishes to avoid 
overlapping jurisdiction between the 
Age Discrimination Act of 1975 and 
the Age Discrimination in Employ- 
ment Act of 1967. However, we also 
want to make certain that all employ- 
ment related programs and activities 
receiving federal financial assistance 
are covered by either the Age Discrimi- 
nation Act or the Age Discrimination 
in Employment Act. We therefore pro- 
pose that these regulations cover any 
program or activity, such as the Col- 
lege Work Study Program (42 U.S.C. 
2751, et seg.) and the Work Incentive 
Program (42 U.S.C. 630, et seq.) which 
could be characterized as either the 
provision of federal financial assist- 
ance or an employment practice, 
unless that practice is clearly covered 
by the Age Discrimination in Employ- 
ment Act. For example, the employ- 
ment of staff such as doctors, nurses, 
administrators, by a large private hos- 
pital is clearly covered by the Age Dis- 
crimination in Employment Act and 
would not be covered by the Age Dis- 
crimination Act. 

We solicit comments identifying spe- 
cific areas of overlap and also specific 
problems, if any, which might be cre- 
ated by our interpretation of this ex- 
emption. 


§ 90.4 How are the terms in these regu- 
lations defined? 


Text of the proposed rule: 

As used in these regulations, the 
term: 

“Act” means the Age Discrimination 
Act of 1975, as amended, (Title III of 
Public Law 94-135). 

“Action” means any act, activity, poli- 
cy, rule, standard, or method of adminis- 
tration; or the use of any policy, rule, 
standard, or method of administration. 

“Age” means how old a person is, or 
the number of elapsed years from the 
date of a person’s birth. 

“Age distinction” means any action 
using an age or age-related term. 

“Age-related term” means a word or 
words which necessarily imply a par- 
ticular age or range of ages (for exam- 
ple, “children,” “adult,” ‘older per- 
sons’’). 

“Agency” means a federal depart- 
ment or agency that is empowered to 
extend financial assistance. 

“Federal financial assistance” means 


‘any grant, entitlement, loan, contract 


(other than a procurement contract or 
a contract of insurance or guaranty), 
or any other arrangement by which 
the agency provides or otherwise 
makes available assistance in the form 
of: 
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(a) funds; 

(b) services of federal personnel; or 

(c) real and personal property or any 
interest in or use of property, includ- 
ing: 

(1) transfers or leases of property 
for less than fair market value or for 
reduced consideration; and 

(2) proceeds from a _ subsequent 
transfer or lease of property if the fed- 
eral share of its fair market value is 
not returned to the Federal Govern- 
ment. 

“Recipient” means any State or its 
political subdivision, any instrumental- 
ity of a State or its political sub-divi- 
sion, any public or private agency, in- 
stitution, organization, or other entity, 
or any person to which federal finan- 
cial assistance is extended, directly or 
through another recipient. Recipient 
includes any successor, assignee, or 
transferee but excludes the ultimate 
beneficiary of the assistance. 

“Secretary” means the Secretary of 
Health, Education, and Welfare. 

The above definition section war- 
rants no discussion here. However, 
public comments or suggested addi- 
tions to the list are welcome and will 
be considered. 


Subpart B—What is Age Discrimination? 
§ 90.11 Purpose of this subpart. 


Text of the proposed rule: 

The purpose of this subpart is to set 
forth the prohibitions against age dis- 
crimination and the exceptions to 
those prohibitions. 

No discussion is necessary on this 
section, but public comments are wel- 
come and will be considered. 


§ 90.12 Rules against age discrimina- 
tion. 


Text of the proposed rule: 

The rules stated in this section are 
limited by the exceptions contained in 
sections 90.13, 90.14, and 90.15 of these 
regulations. 

(a) General rule: 

No person in the United States shall, 
on the basis of age, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under, any program or activity receiv- 
ing federal financial assistance. 

(b) Specific rules: 

A recipient may not, in any program 
or activity receiving federal financial 
assistance, directly or through con- 
tractual, licensing, or other arrange- 
ments use age distinctions or take any 
other actions which have the effect, 
on the basis of age, of: 

(1) Excluding individuals from, deny- 
ing them the benefits of, or subjecting 
them to discrimination under, a pro- 
gram of activity receiving federal fi- 
nancial assistance, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
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program or activity receiving federal 
financial assistance. 

(c) Reservation: 

The specific forms of age discrimina- 
tion listed in paragraph (b) of this sec- 
tion do not necessarily constitute a 
complete list. 

The Age Discrimination Act of 1975, 
as amended, contains a prohibition 
against age discrimination. However, 
this prohibition is limited by the ex- 
ceptions discussed below in §§$ 90.13, 
90.14, and 90.15. It should be remem- 
bered that this prohibition is also lim- 
ited in another way. That is, age dis- 
tinctions which are “established under 
authority of any law’ are not covered 
by the Act and hence do not fall 
within the prohibtion against age dis- 
crimination. [See discussion of § 90.3] 

Section 90.12 sets forth the prohibi- 
tion against age discrimination. The 
general rule containing the prohibition 
on age discrimination is based directly 
on section 303 of the Age Discrimina- 
tion Act. The specific rule which inter- 
pret the prohibition depart from the 
list of express prohibitions of discrimi- 
nation found in regulations for Title 
VI of the Civil Rights Act of 1964 (45 
CFR Part 80) in that they do not in- 
clude an absolute prohibition on sepa- 
rate or different treatment on: the 
baisis of age. As a general rule, sepa- 
rate or different treatment which 
denies or limits services from, or par- 
ticipation in, a program receiving fed- 
eral financial assistance would be pro- 
hibited by these regulations. On the 
other hand, if a program or activity 
qualifies for an exception, the fact 
that it limits service through separate 
of different treatment on the basis of 
age would not invalidate it. Similarly, 
separate or different treatment de- 
signed to meet the special needs of 
persons in a particular age group may 
qualify for an exception under these 
regulations. 

§90.13 Definition of “normal oper- 
ation” and “statutory objective.” 


Text of the proposed rule: 

The terms “normal operation” and 
“statutory objective” are important to 
an understanding of the statutory ex- 
ceptions to the prohibition against age 
discrimination. Therefore, for pur- 
poses of §§ 90.14 and 90.15, the terms 
“normal operation” and “statutory ob- 
jective” shall have the following 
meaning: 

(a) “Normal operation” means the 
operation of a program or activity 
without significant changes that 
would impair its ability to meet its ob- 
jectives. . 

(b) “Statutory objective” means any 
purpose of a program or activity ex- 
pressly stated in a statute [or reason- 
ably inferred from its provisions or 
legislative history.] 
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These definitions are intended to 
further define the meaning of some of 
the key terms in §§ 90.14 and 90.15. 

“Normal operation” is defined in a 
way that does not require a program 
to make significant changes in its op- 
eration that would impair achieve- 
ment of its objectives. At the same 
time, a change that merely disturbs 
administrative routine or convenience 
would be required. 

We have set forth alternative inter- 
pretations of “statutory objective.” In 
one alternative, “statutory objective’ 
is defined to include any purpose 
either expressly stated in the statute 
or reasonably inferred from its provi- 
sions or legislative history. This is the 
Department’s preferred interpreta- 
tion. The other alternative definition 
limits ‘‘statutory objective’ to any 
purpose expressly stated in the stat- 
ute. The mere fact that an administra- 
tive action has a worthy program pur- 
pose would not by itself bring it within 
either definition. 


§ 90.14 Exceptions to the rules against 
age discrimination. Normal oper- 
ation or statutory objective of any 
program or activity. 


Text of the proposed rule: 

A recipient is permitted to take an 
action, otherwise prohibited by § 90.12, 
if the action reasonably takes into ac- 
count age as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a pro- 
gram or activity. An action reasonably 
takes into account age as a factor nec- 
essary to the normal operation or the 
achievement of any statutory objec- 
tive of a program or activity, if: 

(a) Age is used as a measure or ap- 
proximation of one or more other 
characteristics (e.g., maturity); 

(bo) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro- 
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; 

(c) The other characteristic(s) can 
be reasonably measured or approxi- 


. mated by the use of age; and 


(d) The other characteristic(s) are 
difficult, costly, or otherwise impracti- 
cal to measure directly. 

Section 90.14 implements two statu- 
tory exceptions to the general prohibi- 
tion on age discrimination contained 
in § $0.12 of the regulations. According 
to § 304(b)(1)(A) of the Act, use of an 
age distinction is permitted if it is nec- 
essary to the normal operation of a 
program or activity, or if it is neces- 
sary to achieve any statutory objective 
of a program or activity. Paragraphs 
(a) thru (d) of § 90.14 set forth rules 
for determining whether the use of an 
age distinction is necessary to the 
normal operation or the achievement 
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of any statutory objective of a pro- 
gram or activity. 

To qualify for an exception within 
this section: (a) an age distinction 
must be used as a proxy for, or as a 
measure of, some other (non-age) 
characteristic (such as phyiscal matu- 
rity or susceptibility to certain kinds 
of diseases); (b) the other characteris- 
tic must be necessary for “normal op- 
eration” or for the achievement of a 
“statutory objective;’” (c) the other 
characteristic can be reasonably ap- 
proximated by age; and (d) it is im- 
practical to use the other characteris- 
tic directly (because, for example, it 
would be too difficult to determine 
physical maturity on an individual 
basis). 

The Department has had difficulty 
identifying any age distinction which 
is not being used as an approximation 
for or a measure of some other charac- 
teristic. The Department requests the 
public to identify instances where age 
is not used as a proxy, directly or indi- 
rectly, for another characteristic. 

In determining whether an age dis- 
tinction qualifies for one of the excep- 
tions, it may be relevant that as a 
matter of policy the age distinction is 
not rigidly applied but permits a 
person, upon a proper showing of the 
necessary characteristic to participate 
in the activity or program even 
though he or she would otherwise be 
barred by the age distinction. Thus, 
other things being equal, an age dis- 
tinction is more likely to qualify under 
one of the statutory exceptions if it 
provides for flexibility rather than 
automatically barring all those who do 
not meet the age requirement. 

The following examples illustrate 
how the exceptions contained in 
§ 90.14 of the regulations might be ap- 
plied. 


AGE AS A FACTOR NECESSARY TO THE 
NORMAL OPERATION OF A PROGRAM OR 
ACTIVITY 


(1) The Head Start Program, 42 
U.S.C. 2928, provides comprehensive 
health, nutritional, educational, social 
and other services for children who 
have not reached compulsory school 
age, but does not specify a lower age 
limit for participation. The nature of 
this preparation requires that children 
who participate have attained a cer- 
tain level of phyiscal, emotional, and 
mental maturity. While it is difficult 
and expensive to measure emotional, 
intellectual and physical maturity, age 
3 appears to be reasonably related to 
this level of maturity. Therefore, the 
policy of generally limiting Head Start 
participants to children who have at- 
tained age 3 would appear to be al- 
lowed under this exception. By limit- 
ing participation in Head Start to 
those children who have reached age 
3, a recipient of federal funds may be 
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reasonably taking age tnto account as 
a factor necessary to the normal oper- 
ation of the Head Start program. 
Unless significant program changes 
are made, enrollment of children who 
are younger than 3 years of age may 
impair a recipient’s ability to provide 
Head Start preparation for those chil- 
dren who have reached a required 
level of maturity. 

(2) Many recreation programs use 
age distinctions in establishing differ- 
ent sports leagues. For example, foot- 
ball and soccer leagues often involve 
three or more groupings for children 
of different ages. The purpose of these 
distinctions is to equalize competition 
(and sometimes to promote safety) by 
grouping children of like coordination, 
size, strength, social maturity, and ex- 
perience. Age is an indicator of physi- 
cal maturation of children. By placing 
a child or adult in his or her appropri- 
ate age group in a sports league, a re- 
cipient of federal funds may be rea- 
sonably taking age into account as a 
factor necessary to the normal oper- 
ation of a sports league. Unless signifi- 
cant program changes are made, ad- 
mission of a 10 year old child into a 
football grouping of 18 year old teen- 
agers may impair a recipient’s ability 
to meet its objectives of equalizing 
competition and promoting safety. 
The Department invites comments on 
this issue. 


AGE AS A FACTOR NECESSARY TO ACHIEVE A 
STATUTORY OBJECTIVE OF A PROGRAM 
OR ACTIVITY 


(1) Title XIX of the Social Security 
Act authorizes an Early and Periodic 
Screening, Diagnosis and Treatment 
program (EPSDT) for the detection 
and prevention of disease in children. 
The use of a “periodicity” schedule 
under this program which provides for 
a higher frequency of examinations 
for younger than for older children 
would be permissible if it could be 
shown that the schedule served to 
achieve the statutory objectives of de- 
tecting and preventing disease and of 
serving the best medical interests of 
Title XIX beneficiaries. 

(2) A breast cancer screening pro- 
gram funded under section 409 of the 
Public Health Service Act could limit 
its services by age to women over 50 
years old. This would appear to be per- 
missible because age is a proven indi- 
cator of the risk of breast cancer, and 
the objective of the program is the 
prevention, diagnosis and treatment of 
cancer. 

(3) Section 222(d)(1) of the Social 
Security Act requires that payment 
from the Trust Fund for the cost of 
vocational rehabilitation services for 
disabled individuals receiving benefits 
from the Disability Insurance Trust 
Fund be ‘“‘based upon the effect that 
the provision of such services would 


have upon the Trust Fund.” Disabled 
individuals are by law taken off the 
Disability Insurance Trust Fund rolls 
at age 65. To achieve the statutory ob- 
jective of savings to the Trust Fund, 
individuals who are selected should 
have the potential to work long 
enough after the completion of their 
rehabilitation to create a savings to 
the Trust Fund. It is difficult to pre- 
dict this potential on an individual 
basis and there is evidence that age is 
related to this potential. The Depart- 
ment solicits comments on whether a 
policy of generally limiting payments 
for most types of vocational rehabili- 
tation services to individuals who have 
not yet reached a certain age [e.g. 62] 
would appear to be allowed under this 
exception. 

One last question needs to be ad- 
dressed with respect to the exceptions 
contained in § 90.14. Under what cir- 
cumstances can organizations which 
are designed to serve particular age 
groups, and which are often recipients 
or used by recipients to administer or 
conduct some federally assisted pro- 
grams, continue to use age distinc- 
tions? Some of the organizations, for 
example, Junior Chambers of Com- 
merce, or senior citizen’s clubs may re- 
strict membership or service by age. 
Under these proposed regulations, if 
these organizations receive federal fi- 
nancial assistance, they can continue 
to impose age restrictions if they are 
able to quality for an exception as de- 
fined in section 90.14. The Depart- 
ment invites comments on whether 
the regulations should contain addi- 
tional clarification or alternative tests 
for this type of organization. 


§90.15 Exceptions to the rules against 
age discrimination. Reasonable 
Jactors other than age. i 


A recipient is permitted to take an 
action otherwise prohibited by § 90.12 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. However, the factor 
must bear a [rational/direct/substan- 
tial/necessary] relationship to the 
normal operation of the program or 
activity or to the achievement of a 
statutory objective. 

This exception refers to a situation 
in which a distinction is based on some 
factor other than age (such as pover- 
ty, physical strength or health status) 
and produces participation rates or 
other effects which differ among par- 
ticular age groups. Under this excep- 
tion, differential age effects standing 
alone do not constitute discrimination. 
Even in the complete absence of age 
discrimination, colleges, day care cen- 
ters, parks, and virtually all institu- 
tions may exhibit wide variations in 
the proportions served of each age. 
However, variations in the proportions 
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of persons served of each age, standing 
alone, do not constitute age discrimi- 
nation. 

The Department has set forth alter- 
native interpretations of this excep- 


tion. However, we believe that Con- : 


gress intended this exception to be,a 
less rigorous one, particularly because 
the statute does*not require that fac- 
tors other than age be “necessary” to 
anything, but only that they be ‘‘rea- 
sonable.” Therefore, the Department’s 
preferred interpretation is: “‘bears a 
rational relationship” to statutory ob- 
jectives or normal program operations. 
This interpretation would employ a 
test similar to the “rational relation- 
ship” test applied by the courts to 
many classifications challenged under 
the Equal Protection Clause of the 
Fourteenth Amendment to the United 
States Constitution. 

Use of the word “direct” or ‘“‘sub- 
stantial” or “necessary” would result 
in a stricter reading of this exception. 
Hence, many “factors other than age’”’ 
having a differential impact on per- 
sons of particular ages might not be 
permitted to continue under a stricter 
interpretation of the exception. 

The Department requests comment 
on which interpretation of this excep- 
tion should be adopted? 

The following examples illustrate 
this exception: 

(1) Some training programs may use 
standard physical fitness tests as a 
factor for selecting participants in cer- 
tain public service employment jobs 
which require physical stamina. Al- 
though use of such a test may have a 
disproportionate adverse effect on the 
basis of age, the physical fitness test if 
rationally (or substantially or directly) 
related (or if necessary) to the individ- 
ual’s ability to participate in the par- 
ticular jobs involved, would appear to 
be allowed under this exception. 

(2) Colleges often use test scores to 
determine eligibility for admission. 
Use of test scores may favor younger 
applicants over older applicants be- 
cause, on the average, younger people 
are more used to being tested. Howev- 
er, since test scores may predict aca- 

‘demic success, test scores may bear a 


“rational,” ‘substantial,’ or “direct” 


relationship to the selection of quali- 
fied students. On the other hand, 
their use may not be strictly ‘neces- 
sary” to the selection of qualified stu- 
dents. 


THE EXCEPTIONS AND COST-BENEFIT 
CONSIDERATIONS 


One of the critical questions which 
must be addressed with respect to the 
interpretation of the statutory excep- 


tions to the _ general prohibition 
against age discrimination is whether 
cost-benefit considerations can justify 
age distinctions or “reasonable factors 
other than age.” A cost-benefit consid- 
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eration is one which reflects a balanc- 
ing of the costs associated with any 
particular action and the benefits to 
society which may result from the 
action. In its study of age discrimina- 
tion in federally funded programs and 
activities, the Civil Rights Commission 
reported that some program adminis- 
trators justify imposing age restric- 
tions simply because funds are limited 
and not all eligible persons can be 
served. For example, a program ad- 
ministrator might contend that it is 
appropriate to use the limited funds 
available in an adult literacy program 
for persons under 25 years of age be- 
cause they will live longer and thus 
will be better able to repay society for 
the cost of the literacy program. 

A cost-benefit consideration would 
not by itself either disqualify or justi- 
fy the use of an age distinction, for 
the age distinction would have to be 
justified as necessary to the normal 
operation or achievement of a statuto- 
ry objective of the program. To be 
valid, the distinction would have to 
come within one of the specific excep- 
tions contained in §§ 90.14 and 90.15. 
Use of a factor other than age would 
be evaluated based on its relationship 
to these operations and objectives, and 
would not be allowed or disallowed 
simply because it reflects cost-benefit 
considerations. 

Several examples will illustrate 
these principles. The use of a periodic- 
ity schedule in the EPSDT program 
(see example under ‘‘age as a factor 
necessary to achieve a statutory objec- 
tive of a program or activity’) reflects 
an age-sensitive cost-benefit considera- 
tion, but would appear to be justified 
because it can be shown that such a 
schedule enhances the attainment of 
the statutory objective of prevention 
of disease. 

A more difficult example is that of a 
medical school which does not accept 
applicants over a certain age because 
of the high cost of medical education 
and the more limited period of active 
medical service that can be expected 
from an older medical school gradu- 
ate. This age limitation, however, 
would appear to violate the Act, since 
the age distinction is probably not nec- 
essary to the school’s normal oper- 
ation or to a statutory objective. 
Denial of research awards to persons 
over age 70 would likewise appear to 
be prohibited, since it is not necessary 
to the normal operation of a research 
program. If the desired aim of the pro- 
gram is to prevent project disruption 
through retirement, that aim can be 
achieved without resort to an age limi- 
tation by simply requiring the investi- 
gator to remain for the duration of 
the project as a condition of the 
award. 

While cost-benefit considerations 
may be reflected in “reasonable fac- 
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tors other than age” (§90.15), those 
factors would not be allowed or disal- 
lowed simply because they reflect cost- 
benefit considerations. For example, 
the Vocational Rehabilitation pro- 
gram might take into account the like- 
lihood of physical therapy succeeding 
with stroke victims in determining the 
future employment potential of appli- 
cants for services. However, the pro- 
gram probably could not deny services 
on the grounds that employers are 
likely to discriminate. Similarly, a de- 
cision to limit a new vaccine in short 
supply to those most physically vul- 
nerable and hence most likely to de- 
velop the disease would probably be 
justified even though it tends to favor 
aged persons and infants over teen- 
agers and adults. 

The Department invites comments 
on these principles and the specific sit- 
uations to which they might apply, in- 
cluding the examples cited above and 
other examples. It particularly seeks 
any alternative formulations which 
might better specify the appropriate 
role of cost-benefit considerations in 
justifying age distinctions or actions 
based upon reasonable factors other 
than age. 


SERVICES RENDERED UNDER AGE-TARGETED 
PROGRAMS 


Federal funds sometimes support 
similar programs for the general popu- 
lation and for a specific age group. 
One of the more difficult questions 
posed by the presence of age-specific 
programs and general programs is how 
or whether the presence of the age- 
specific program affects the obligation 
of the general program to seek out 
and serve those eligible for the special 
program. For example, to what extent 
(if any) does the existence of a feder- 
ally funded senior citizens legal aid 
program relieve the neighborhood 
legal services program of the obliga- 
tion to serve the elderly? May a gener- 
al hospital receiving federal funds cur- 
tail its services to children on the 
grounds that a federally-funded pedi- 
atric program exists at a nearby neigh- 
borhood health center? Or, if there is 
a nutrition program under Title VI of 
The Older Americans Act in an area, 
what is the obligation of a nutrition 
program under Title XX of the Social 
Security Act which serves the same 
area? Can the program refuse to serve 
those eligible for the Title VII pro- 
gram (i.e. those over 60)? Does a gen- 
eral program fulfill its obligation by 
referring applicants to the age-specific 
program? Can the general program 
launch outreach efforts targeted on 
those not eligible for the age-specific 
program? As the regulations are cur- 
rently drafted, these practices are 
sanctioned only if, and to the extent, 
they meet one of the exceptions in 
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§ 90.14. Public comments are solicited 
on this issue. 


§ 90.16 Burden of proof. 


Text of proposed rule: 

The burden of proving that an age 
distinction or other action falis within 
the exceptions outlined in §§ 90.14 and 
$0.15 is on the recipient of federal fi- 
nancial assistance. 

This rule is proposed in the belief 
that the recipient (rather than the 
complainant) is the party most knowl- 
edgeable about its program or activity, 
the normal operation of the program 
or activity, and any statutory cbjective 
by which it might be governed. The re- 
cipient is best able to demonstrate 
that an age distinction or factor other 
than age is entitled to an exception 
under §§ 90.14 or 90.15. 


Subpart C--What Are the Responsibilities of 
the Federal Agencies? 


§90.31 Issuance of regulations. 


Text of the proposed rule: 

(a) The head of each agency which 
extends Federal financial assistance to 
any program or activity shall publish 
proposed and final age discrimination 


regulations in the FEDERAL REGISTER | 


to: 

(1) Carry out the provisions of Sec- 
tion 203 of the Age Discrimination Act 
of 1975; and 

(2) Provide for appropriate investiga- 
tive, conciliation, and enforcement 
procedures. 

(b) Each agency shall publish its 
proposed agency age discrimination 
regulations no later than 90 days after 
the publication date of the final gener- 
al, government-wide age discrimina- 
tion regulations. 

(c) Each agency shall publish final 
agency regulations no later than 120 
days after publication of proposed 
agency age discrimination regulations. 

(d) Agency age discrimination regu- 
lations shall be consistent with these 
general, government-wide age discrimi- 
nation regulations and shall not 
become effective until they meet all 
requirements of the Act. 

(e) Each agency shall include in its 
regulations a provision governing the 
operation of an alternate funds disbur- 
sal procedure as described in § 90.47 of 
these regulations. 

(f) Each agency shall publish an ap- 
pendix to its final age discrimination 
regulations containing a list of each 
age distinction provided in a federal 
statute or regulation which affects the 
agency’s programs of federal financial 
assistance. 

Subpart C describes the responsibil- 
ities of federal agencies. Section 90.31 
concerns responsibilities for the issu- 
ance of agency-specific age discrimina- 
tion regulations. Among other provi- 
sions, these agency regulations must 
contain appropriate investigative, con- 
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ciliation and enforcement procedures. 
They must also include a provision al- 
lowing for the distribution of federal 
agency funds to another entity in the 
event that a recipient is found to have 
violated the Act. According to the 1978 
amendments to the Act, the head of 
each agency has discretion to award 
funds to another organization after an 
administrative law judge or a hearing 
examiner or a court has found a recipi- 
ent to be in violation of the Act. 

Moreover, in order that recipients of 
federal financial assistance and the 
public might learn which age distinc- 
tions are authorized by federal stat- 
utes or regulations, each agency is re- 
quired to append to its final age dis- 
crimination regulations a list of all age 
distinctions contained in statutes or 
regulations which govern the agency’s 
programs of federal financial assist- 
ance. The purpose of the appendix is 
to let the public know what age dis- 
tinctions exist in statutes and regula- 
tions. This appendix will not consti- 
tute agency approvai or disapproval of 
the age distinctions contained in its 
regulations. 

The Age Discrimination Act requires 
that the proposed regulations of each 
agency must be published 90 days 
after the publication date of the gen- 
eral regulations. The final specific reg- 
ulations of each agency must be pub- 
lished no later than 120 days after the 
publication of the proposed agency 
age discrimination regulations. In 
light of the fact that all agencies 
granting financial assistance have 
been represented on the Federal Inter- 
agency Task Force on Age Discrimina- 


_ tion, and have been consulted regular- 


ly on the drafting of these proposed 
general regulations, these time frames 
appear reasonable. They are designed 
both to ensure ample opportunity for 
public participation in the agency reg- 
ulations drafting process and to ensure 
that the age discrimination regula- 
tions are issued promptly. Under the 
terms of the statute, the Act becomes 
effective only upon issuance of these 
specific agency regulations. These 
agency regulations must be consistent 
with the general regulations. 

The 1978 amendments to the Act re- 
quire HEW to approve the regulations 
of other agencies before they become 
effective. The Department is con- 
cerned that it may not have the neces- 
sary knowledge of other agency pro- 
gram to carry out this approval provi- 
sion effectively. We are also concerned 
over the fact that HEW is placed in 
the position of evaluating the efforts 
of other co-equal departments of gov- 
ernment. Therefore the Department is 
considering proposing legislation to 
modify this requirement. Comment is 
invited on the advisability of propos- 
ing such legislation and what substi- 


tute provisions, if any, should be pro- 
posed. 


$90.32 Review of agency policies and 
administrative practices. 


Text of the proposed rule: 

(a) Each agency shall conduct a 
review of age distinctions it imposes on 
its recipients by. regulations, policies, 
and administrative practices. The pur- 
pose of this review: is to identify how 
age distinctions are used by each fed- 
eral agency and whether those age dis- 
tinctions are permissible under the Act 
and implementing regulations. Age 
distinctions used by a federal agency 
in its regulations, policies, or adminis- 
trative practices are permissible if 
they are based on an explicit age dis- 
tinction in a federal statute or are cov- 
ered by at least one of the exceptions 
to the rules against age discrimination 
in section 90.14. 

(b) No later than 12 months from 
the date the agency publishes iis final 
regulations, the agency shall publish, 
for public comment, a report in the 
FEDERAL REGISTER containing for its 
programs: 

(1) The results of the review con- 
ducted under paragraph (a) of this 
section; 

(2) A list of the age distinctions con- 
tained in regulations which are to be 
continued; 

(3) A list of the age distinctions not 
contained in regulations but which 
will be adopted by regulation in order 
to remain in use; 

(4) The justification for each age dis- 
tinction to be continued; and 

(5) A list of the age distinctions to be 
eliminated. 

(c) An agency may not continue an 
existing age distinction, nor impose a 
new age distinction, 12 months after 
the publication of its age discrimina- 
tion regulations, unless the age dis- 
tinction is adopted by regulation 
under the Administrative Procedure 
Act? 

This section of the proposed regula- 
tions requires each agency to review 
its regulations, policies, and adminis- 
trative practices which govern the pro- 
grams to which it provides assistance. 
Each agency shall identify age or age- 
related terms used in its programs 
which are permissible under the Act 
and under the agency’s own age dis- 
crimination regulations. The results of 
the review must be reported in the 
FEDERAL REGISTER for public comment 
ng later than 12 months from the date 
the agency publishes its final regula- 
tions. However, the agencies are en- 
couraged to complete this report as 
soon as possible after the issuance of 
their final regulations. The report 
must contain the results of the review, 
and a list of the age distinctions to be 
continued and those to be eliminated. 
All age distinctions to be continued 
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thereafter must be imposed by regula- 
tion and must be authorized either by 
a federal statute or by one of the ex- 
ceptions in § 90.14. This means that if 
an agency intends to continue to use 
an age distinction previously imposed 
by administrative fiat or contained in 
a policy manual, it must include that 
‘age distinction as part of a regulation 
published in the FEDERAL REGISTER. 
this review, required by section 90.32, 
is designed to have each agency exam- 
ine closely its own practices. The ques- 
tion to be asked is not simply what is 
the agency doing, but whether the age 
distinctions are permissible at all. 

The Department is requiring this 
review of agency regulations, policies, 
and administrative practices so that 
recipients and subrecipients of federal 
financial assistance will know which 
age distinctions may be used in their 
own programs or activities. Moreover, 
this review will enable recipients to 
complete the self-evaluations required 
under § 90.43(c) of these regulations. 


§ 90.33 Interagency cooperation. 


Text of the proposed rule: 

Where two or more agencies provide 
federal financial assistance to a recipi- 
ent or class of recipients, their regula- 
tions shall provide for a single compli- 
ance and enforcement procedure. their 
regulations shall also designate one of 
the agencies as the sole agency for all 
compliance and enforcement purposes 
with ‘ repsect to those _ recipients, 
except the ordering of termination of 
funds and the notification of the ap- 
propriate committees of Congress. 

The purpose of this proposed rule is 
to stimulate public comment with re- 
spect to eliminating the possibility 
that recipients will receive conflicting 
instructions and directives from differ- 
ent federal agencies on matters of 
compliance and enforcement. It is pro- 
posed that federal agencies which ad- 
minister programs to a recipient or 
class of recipients for similar or relat- 
ed purposes designate one of the agen- 
cies as the “lead agency.” The lead 
agency would have responsibility for 
all compliance and enforcement activi- 
ties with respect to a particular class 
of recipients (e.g., educational isntitu- 
tions; neighborhood health centers), 
except for. the actual termination of 
funds and the notification to Congress 
of that termination. Under the Act, 
only the agency administering funds 
may terminate them. Therefore, the 
termination of funds and notification 
to Congress would remain the respon- 
sibility of each federal agency. the use 
of a lead agency procedure means that 
a recipient would deal only with one 
agency for enforcement. However, it 
also means that the primary enforce- 
ment agency would have to be familiar 
with the operation of other agencies’ 
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programs in order to enforce the Age 
Discrimination Act. 

The Department solicits comments 
on the wisdom and feasibility of this 
proposed rule. Should this proposed 
rule be retained in the final general, 
government-wide age discrimination 
regulations? Is there a need for coordi- 
nation of compliance and enforcement 
activities under the Act? Will the lead 
agency approach provide the needed 
coordination? What specific classes of 
recipients should be grouped for as- 
signment to a lead agency? Which 
agency should be designated the lead 
agency for specific classes of recipi- 
ents? Will the lead agency concept be 
too difficult and confusing to imple- 
ment? 


§ 90.34 Agency reports. 


Text of the proposed rule: } 

Each agency shall submit to the Sec- 
retary not later than December 31 of 
each year, beginning in 1979, a report 
which: 

(a) Describes in detail the steps 
taken during the precedirtg fiscal year 
to carry out the Act; 

(b) Contains data on the frequency, 
type, validity, and resolution of com- 
pliants and on compliance reviews suf- 
ficient to analyze the agency’s prog- 
ress in reducing age discrimination in 
its programs; 

(c) Contains data directly relevant to 
the extent of any pattern or practice 
of age _ discrimination which the 
agency has identified in any of its pro- 
grams, and to progress toward elimi- 
nating it; and 

(d) Contains evaluative or interpre- 
tive information which the agency de- 
termines is useful in analyzing agency 
progress in reducing age discrimina- 
tion in its programs. 

(e) Contains such other data as the 
Secretary may require. The 1978 
amendments to the Age Discrimina- 
tien Act added a new section 308 on re- 
porting requirements. Section 308 pro- 
vides: 

(a) Not later than December 31 of 
each year (beginning in 1979), the 
head of each federal department or 
agency shall submit to the secretary of 
Health, Education, and Welfare a 
report (1) discribing in detail the steps 
taken during the preceding fiscal year 
by such department or agency to carry 
out the provisions of section 303; and 
(2) containing specific data about pro- 
gram participants or beneficiaries, by 
age, sufficient to permit analysis of 
how well the department or agency is 
carrying out the provisions of section 
303. 

(b) Not later than March 31 of each 
year (beginning in 1980), the Secretary 
of Health, Education, and Welfare 
shall compile the reports made pursu- 
ant to subsection (a) and shall submit 
them to the Congress, together with 
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an evaluation of the performance of 
each department or agency with re- 
spect to carrying out the provisions of 
section 303. 

No other civil rights statute contains 
a comparable requirement. This provi- 
sion raises two areas of concern. First, 
it requires HEW to evaluate co-equal 
departments of government regarding 
enforcement of the Age Discrimina- 
tion Act in their programs. The De- 
partment does not have the detailed 
familiarity with the hundreds of pro- 
grams operated by other agencies nec- 
essary to reach accurate conclusions 
about the presence or extent of age 
discrimination. 

Second, the statutory requirement 
for submitting data on participants by 
age “sufficient” to permit analysis of 
compliance with the Act could involve, 
depending upon how it is interpreted, 
an extraordinarily expensive data col- 
lection burden, involving the collec- 
tion of multiple measures of participa- 
tion from hundreds of federal pro- 
grams involving perhaps 100,000 recip- 
ients of federal funds. Moreover, these 
data, even where they exist, would not 
necessarily be useful in identifying 
patterns of age discrimination. Dis- 
parities in rates of participation by age 
among the many federal assistance 
programs may be due to many causes 
other than age discrimination, includ- 
ing differences in needs and desires 
among different age groups, different 
program objectives, and the effects of 
the many other programs available to 
similar age groups. 

To identify patterns of age discrimi- 
nation much additional data, such as 
ages of eligible beneficiaries in each 
recipient’s area of service and the ef- 
fects upon demand for services of 
other programs in the area, would be 
needed. These data are not now rou- 
tinely available nationally (and rarely 
locally), can be expensive to collect, 
and still may not be sufficient to iden- 
tify or measure age discrimination. 

The Community Health Centers pro- 
gram, which provides ambulatory 
health care for persons without finan- 
cial or physical access to private medi- 
cal care, illustrates both the complex- 
ity of the problem and the potential 
for expensive data collection. Each 
center’s utilization is affected by many 
factors, including its location in rela- 
tion to housing and transportation, its 
location in relation to other health 
providers, the varying need for health 
care among different age groups, and 
the availability of financing for pri- 
vate health care for certain age groups 
provided by programs such as Medi- 
care and Medicaid. 

Which age groups use a health 
center will also be influenced by serv; 
ices it offers and which services are 
available from other sources. For ex- 
ample, if a State has especially large 


FEDERAL REGISTER, VOL. 43, NO. 232—FRIDAY, DECEMBER 1, 1978 





56436 


and active Maternal and Child Health 
and Early and Periodic Screening, Di- 
agnosis and Treatment programs, then 
the proportion of children served in its 
community health centers may be 
lower than in otherwise comparable 
centers in another State. Similarly, if 
a local hospital has a glaucoma testing 
program, then a nearby center might 
decide to refer patients to this service 
rather than offer it directly. This 
practice may result in a reduction in 
the number of older persons served. 

There are many different indicators 
to describe the utilization of a health 
center: total number of persons served; 
number of persons who use the center 
regularly; number who use each serv- 
ice; amount spent per client; and, ‘‘suc- 
cess” rates. An analysis of these indi- 
cators could show different patterns of 
participation, by age, since different 
age groups have different needs for 
health services. The cost of collecting 
all the relevant data by age could 
easily reach $20,000 (or more) per year 
per center. There are about 570 such 
centers; the total cost for this one pro- 
gram could therefore reach $10 mii- 
lion dollars annually. Even with these 
data, it is doubtful that any firm con- 
clusions about age _ discrimination 
could be reached, since many other 
factors could account for variations in 
the age of clients within and among 
the centers. ; 

In view of these problems, the De- 
partment is proposing a targeted ap- 
proach to data collection and analysis, 
both to maximize the opportunity to 
measure and analyze actual progress 
in complying with the Act and to mini- 
mize unnecessary data collection. That 
approach consists of five elements. 

First, each agency must describe the 
steps taken to implement the Act. 
This report is to be prepared annually. 
Second, the Department proposes to 
require that complaint data be exten- 
Sively analyzed. Complaint data, par- 
ticularly when supplemented by other 
sources of compliance information, 
can serve to identify systematic pat- 
terns of discrimination, as well as iso- 
lated cases of discrimination. For ex- 
ample, even though only a fraction of 
those eligible to participate in a partic- 
ular program file complaints follow-up 
on even one complaint could expose a 
pattern or practice of discrimination 
of a particular type which a compre- 
hensive reporting system would never 
detect. Not only can the analysis of 
complaint data (supplemented by com- 
pliance reviews and in-depth investiga- 
tions, as appropriate) be more effec- 
tive than massive reporting systems, it 
would involve minimal cost, since the 
complaint process is a necessary en- 
forcement step which would already 
exist. 

Third, the Department proposes 
that each agency collect, where neces- 
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sary, data on particular recipients 
linked to particular patterns or prac- 
tices of discrimination revealed by 
complaints, compliance reviews, or in- 
depth investigations. For example, if it 
were found that heaith centers in a 
particular region of the country were 
discriminatorily denying a particular 
service needed by elderly persons, a 
narrow, specific reporting requirement 
could be levied to measure progress in 
providing the service to the elderly. 

Fourth, the proposed approach gives 
each agency authority to collect addi- 
tional information which the agency 
believes is useful in reporting its prog- 
ress in reducing age discrimination. 
This could include, depending on the 
circumstances, sample surveys, one 
day data collections, special evaluation 
studies, data gathered as part of in- 
depth compliance reviews, and analy- 
sis of data already collected under ex- 
isting reporting and evaluation sys- 
tems. Finally, under the proposed rule, 
the Secretary may specify additional 
data requirements whenever the situa- 
tion warrants. 

The Department solicits public com- 
ment not only on the proposed ap- 
proach to data collection, but also on 
other alternatives such as the follow- 
ing: | 

(a) Would a requirement for submis- 
sion of the self-evaluation required of 
recipients employing 15 or more em- 
ployees under section 90.43(c), and the 
review by the agency of the recipient’s 
self-evaluation report and of age dis- 
tinctions be useful in meeting the new 
reporting requirement? 

(b) Would age-specific data generat- 
ed by federal monitoring under section 
90.48, and by additional evaluation 
studies which HEW or other agencies 
may determine are necessary, meet 
the new reporting requirement? 

(c) If it were deemed necessary to in- 
stitute in-depth, program-wide data 
collection requirements covering not 
only overall national participation by 
age, but also eligibility and services 
provided by each recipient, 
such requirements be limited to those 
programs found to be engaging in age 
discrimination? 

(d) Would it be possible or produc- 
tive to focus on existing program par- 
ticipation reported on clients, and ana- 
lyze the data to identify gross dispari- 
ties in participation by age among re- 
cipients within each program to identi- 
fy possible areas of age discrimination 
for appropriate follow-up? 

(e) Should each agency be allowed 
discretion to use whichever of the 
above options or other methods it be- 
lieves would be suitable and useful to 
evaluate its overall or program-by-pro- 
gram progress? 

In commenting on the proposed reg- 
ulations, the alternatives listed above, 
and any other alternatives, the De- 


should’ 


partment requests that the public 
focus on what kinds of data would be 
sufficient to measure compliance with 
the prohibition against age discrimina- 
tion, how that data can be gathered at 
the least cost, and whether the De- 
partment should seek changes in the 
provisions of Section 308 itself. 

If, after comments on these and any 
other alternatives, the Department 
concludes that the requirements it 
then proposes to impose on other fed- 
eral agencies are (together with the 
costs imposed by these regulations) 
likely to create national costs of $100 
million or more in any year, the De- 
partment anticipates preparation of a 
Regulatory Analysis as required by 
Executive Order 12044. 


Subpart D—Investigation, Conciliation, and En- 
forcement Procedures 


§90.41 What is the purpose of this 
Subpart? 


Text of the proposed rule: 

This subpart sets forth requirements 
for the establishment of compliance, 
investigation, conciliation, and en- 
forcement procedures by agencies 
which extend federal financial assist- 
ance. 

§90.42 What responsibilities to re- 
cipients and agencies have generally 
to ensure compliance with the Act? 


Text of the proposed rule: 

(a) A recipient has primary responsi- 
bility to ensure that its programs and 
activities are in compliance with the 
Age Discrimination Act and shall take 
steps to eliminate violations of the 
Act. A recipient also has responsibility 
to maintain records, provide informa- 
tion, and to afford access to its records 
to the extent required by agencies to 
determine whether it is in compliance 
with the Act. 

(b) An agency has responsibility to 
attempt to secure recipient compliance 
with the Act by voluntary means. This 
may include the use of the services of 
appropriate federal, State, local, or 
private organizations. An agency also 
has the responsibility to enforce the 
Age Discrimination Act when a recipi- 
ent fails to eliminate violations of the 
Act. 

No discussion is warranted on the 
above two sections. However, public 
comments are welcome and will be 
considered. 

§ 90.43 What responsibilities do re- 
cipients and agencies have specifically 
to ensure compliance with the Act? 

Text of the proposed rule: 

(a) General. An agency and a recipi- 
ent each have responsibilities for es- 
tablishing and carrying out procedures 
to ensure compliance with the Age 
Discrimination Act. 

(b) Written notice, technical assist- 
ance, and educational materials. Each 
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agency extending federal financial as- 
sistance to recipients shall: 

(1) Provide written notice to each re- 
cipient of its obligations under the 
Act. The notice shall include a require- 
ment that where the recipient initially 
receiving funds makes the funds avail- 
able to a sub-recipient, the recipient 
must notify the sub-recipient of its ob- 
ligations under the Act. 

(2) Provide technical assistance, 
where necessary, to recipients to aid 
them in complying with the Act. 

(3) Make available educational mate- 
rials setting forth the rights and obli- 
gations of beneficiaries and recipients 
under the Act. 

The provisions of § 90.43(b) are in- 
tended to make certain that federal 
agencies make available to recipients 
adequate information regarding re- 
quirements, procedures, and rights 
under the Act and under agency regu- 
lations. Each recipient has the respon- 
sibility to inform its subrecipients 
about compliance with the Act. The 
educational materials described in 
§ 90.43(b)(3) must outline not only the 
rights and obligations of recipients, 
but also of beneficiaries. They should 
also inform beneficiaries about the 
regulations and indicate how to file an 
age discrimination complaint. 

Text of the proposed rule: 

(c) Self-evaluation. (1) Each agency 
extending federal financial assistance 
to recipients employing 15 or more 
persons shall require each recipient to 
complete a written self-evaluation of 
its compliance under the Act within 18 
months of the effective date of the 
agency regulations. 

(2) Each recipient’s self-evaluation 
shall identify and justify those age dis- 
tinctions imposed by the recipient. 

(3) Each recipient shall take correc- 
tive and remedial action whenever a 
self-evaluation indicates a violation of 
the Act. 

(4) Each recipient shall make the 
self-evaluation available on request to 


the agency and to the public for a. 


period of 3 years following its comple- 
tion. 

Self-evaluation imposes upon recipi- 
ents a primary responsibility for en- 
suring compliance with the Act. It is 
envisioned that these evaluations will 
be simple and straight-forward. De- 
tailed legal analysis or empirical re- 
search will rarely, if ever, be neces- 
sary. Any single age distinction can 
normally be analyzed in a page or less. 
Where no age distinctions are im- 
posed, the self-evaluation need merely 
state this fact. The Department also 
believes that the requirement to com- 
plete the self-evaluation should be 
uniform across federal agencies in 

order to avoid imposing conflicting 
’ and multiple requirements upon recip- 
ients. 
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The proposed rules require each re- 
cipient to identify and justify those 
age distinctions which it imposes. 
However, the Department expects 
each recipient to consult the review of 
agency regulations, policies and ad- 
ministrative practices required under 
§90.32 of these regulations before 
completing its written self-evaluation. 
Each recipient must make certain that 
it is not using any age distinction 
unless that distinction is “established 
under authority of any law,” or au- 
thorized by the regulations of the fed- 
eral agency providing the federal as- 
sistance, or unless that distinction 
falls within one of the exceptions con- 
tained in § 90.14. The Department pro- 
poses an 18 month period for the self- 
evaluation so that the federal agency 
review of is regulations, policies and 
administrative practices, due within 
one year after the publication of final 
agency age discrimination regulations, 
will be available to recipients. It 
should be noted that the written self- 
evaluation does not have to be com- 
pleted until 18 months after the effec- 
tive date of the agency’s final age dis- 
crimination regulations. 

The Department solicits comments 
on the following major questions re- 
garding self-evaluation: 

e@ Are self-evaluations useful and 
will they have their intended effect? 

@ What should a self-evaluation con- 
sist of? 

@ Is it reasonable to require written 
self-evaluations from those recipients 
who employ 15 or more _ persons? 
Should the Department use some 
other cutoff number instead of 15 
which was used in the regulations im- 
plementing section 504 of the Reha- 
bilitation Act of 1973? 

Text of the proposed rule: 

(d) Complaints. (1) Receipt of com- 
plaints. 

(i) A procedure for the filing of com- 
plaints with the agency; 

(ii) A review of complaints to assure 
that they fall within the jurisdiction 
of the Act and contain all information 
necessary for further processing; 

(iii) Notice to the complainant and 
the recipient of their rights and obli- 
gations under the complaint proce- 
dure, including the right to have a rep- 
resentative at all stages of the com- 
plaint procedure; and 

(iv) Notice to the complainant and 
the recipient (or their representative) 
of their right to contact the agency 
for information and assistance regard- 
ing the complaint resolution process. 

(2) Prompt resolution of complaints. 
Each agency shall establish proce- 
dures for the prompt resolution of 
complaints. These procedures shall re- 
quire each recipient and complainant 
to participate actively in efforts 
toward speedy resolution of the com- 
plaint. 
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(3) Mediation of complaints. Each 
agency shall promptly refer all com- 
plaints to a mediator. 

(i) The agency shall require the par- 
ticipation of both the recipient and 
the complainant in the mediation 
process. 

(ii) If the complainant and recipient 
reach a mutually satisfactory resolu- 
tion of the complaint during the medi- 
ation stage, they shall reduce the 
agreement to writing. The mediator 
shall notify the referring agency that 
a settlement has been reached. No fur- 
ther action shall be taken based on 
that complaint unless it appears that 
the complainant or recipient is failing 
to comply with the agreement. 

(iii) The mediator and the parties to 
the mediation shall protect the confi- 
dentiality of all information obtained 
in the course of the mediation process. 
No mediator or party to a mediation 
shall testify in any adjudicative pro- 
ceeding, produce any document, or 
otherwise disclose any information ob- 
tained in the course of the mediation 
process without prior approval of the 
head of the agency appointing the me- 
diator and the parties to the media- 
tion, except as required by law. 

The procedures outlined in § 90.43(d) 
concern the processing of complaints 
alleging either specific instances or 
patterns or practices of age discrimina- 
tion. The proposed rule requires the 
complaint to be filed with the agency 
which extends federal financial assist- 
ance to the recipient against whom an 
accusation of age discrimination is 
made. The Department considered a 
procedure that would have allowed 
complaints to be filed directly with 
the recipients of federal financial as- 
sistance. However, the Department de- 
cided that Federal agencies would not 
be able to keep track of complaints 
under this procedure. In fact, an 
agency might not even know that an 
age discrimination complaint had been 
filed against one of its recipients. 

These proposed regulations would 
allow for a complaint to be filed with 
an agency by an individual or a class 
of individuals similarly situated. In 
filing a complaint, an aggrieved indi- 
vidual may seek assistance from a rep- 
resentative of his or her choice or an 
interested outside organization. The 
Department invites comments with re- 
spect to the appropriateness of this 
filing procedure. 

The introduction of mediation as the 
first step in the resolution of age dis- 
crimination complaints is an attempt 
to apply established techniques of in- 
formal dispute resolution to a federal 
administrative enforcement process. 
The purpose of this innovation is to 
provide faster and more creative reso- 
lution of complaints through informal 
methods of dispute resolution. This, in 
turn, will mean less delay in resolving 
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justified complainant grievances and 
less resort to formal administrative en- 
forcement procedures. Formal admin- 
istrative enforcement processes are 
often too slow to meet a complainant’s 
needs, burdensome on the recipient, 
and incapable of addressing the prob- 
lem giving rise to the dispute in the 
most effective manner. - 

The proposed mediation process is 
an effort to achieve compliance with 
the Act while avoiding the harmful ef- 
fects of bureaucracy, paperwork, ex- 
cessive formalism, and reliance on the 
adversary process. These factors have 
led to a large backlog of cases under 
other civil rights statutes and thus 
denied swift and fair resolution of 
charges of discrimination. There are 
several major elements of the process. 
First, the process will be supervised by 
a trained mediator. We are proposing 
that the mediator have the authority 
to terminate the mediation if the proc- 
ess appears to have broken down. The 
mediation will last either for 60 or 90 
days. [See § 90.43(d)(4).] Public com- 
ment is invited on the issue of wheth- 
er 60 or 90 days is a more appropriate 
length of time to carry out mediation. 

Second, participation in mediation is 
mandatory for both the complainant 
and the recipient. At the initial meet- 
ing with the mediator, the rights and 
responsibilities of the recipient and 
complainant, and the requirements of 
the law will be explained. 

Third, the objective of the media- 
tion is to obtain a resolution of the 
complaint which is satisfactory to 
both the complainant and the recipi- 
ent. Experience with mediation in 
other areas indicates that even the 
most intransigent parties are often ca- 
pable of arriving at satisfactory solu- 
tions to their problems if they will 
only make the initial attempt to over- 
come the communication and other 
barriers between them. The solution 
accepted by both parties may be more 
or less than could be required by a 
court or an administrative hearing, 
but must be acceptable to both par- 
ties. 

Fourth, to the extent possible under 
law, mediators are to observe a policy 
of confidentiality with respect to the 
mediation process. The complainant 
and the recipient each must be confi- 
dent that, in working towards a 
mutual settlement of their dispute, 
they are in no way prejudicing their 
rights under the formal enforcement 
process. This is particularly the case in 
the event that one of them should 
decide that the formal administrative 
process must be followed. 

The mediation process offers advan- 
tages to both the complainant and the 
recipient. Complainants are protected 
and supported in their effort to 
achieve resolution of their complaint. 
Both complainants and recipients can 
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avoid formal, legalistic, time-consum- 
ing federal agency investigative and 
enforcement processes. 

To further the goal of efficient reso- 
lution of complaints, the Department 
and the Office of Management and 
Budget are considering assigning the 
administration of the mediation proc- 
ess for all federal agencies to the Fed- 
eral Mediation and Conciliation Serv- 
ice. The Service would recruit and 
train mediators either from among its 
own staff or from the community. 
This would allow utilization of the 
Service’s experience and resources in 
the mediation field. The aiternative 
would be to have each federal agency 
design and staff its own mediation 
process. If the alternative is adopted, 
complainants and recipients could not 
look to a single and consistent source 
for the mediation of complaints under 
the Age Discrimination Act. 

Use of the Federal Mediation and 
Conciliation Service to manage the 
mediation process for all agencies 
would also assure: that uniform stand- 
ards are applied in the recruitment 
and training of mediators; that there 
is consistency in the handling of com- 
plaints; and that there can be a com- 
prehensive and coherent evaluation of 
the mediation process. 

An unresolved question raised by the 
use of a mediation process for age dis- 
crimination complaints is what should 
be done with ‘multiple’? complaints. 
That is, what complaint handling pro- 
cedures should be used if an age dis- 
crimination complaint also alleges a 
violation of another anti-discrimina- 
tion law, for example Title VI of the 
Civil Rights Act of 1964. [Title VI pro- 
hibits discrimination on the basis of 
race, color, or national origin by recipi- 
ents of Federal financial assistance.] 

Should a multiple complaint of this 
nature be handled under the existing 
Title VI procedures or age discrimina- 
tion procedures? It seems excessively 
complicated to process each claim of 
discrimination under separate proce- 
dures, but consideration should also be 
given to this alternative. The Depart- 
ment welcomes comment on the most 
effective method for handling this 
type of complaint. It would also be val- 
uable to have the benefit of any expe- 
riences which might indicate the inci- 
dence of age discrimination complaints 
being coupled with discrimination 
complaints under other civil rights au- 
thorities. 

After 30 months, the Department 
would evaluate the government-wide 
experience under the mediation proc- 
ess in accordance with section 90.61 of 
these regulations. At that time we 
would examine a number of questions, 
including: How many complaints were 
referred to mediation? How many 
complaints were resolved during the 
mediation process? How much time 


did it take to resolve a complaint 
through mediation? Were the com- 
plainant and the recipient satisfied 
with the solution? Are complaints re- 
solved faster through the use of medi- 
ation? Did the solutions accepted by 
both parties meet the requirements of 
law with respect to the prohibition 
against age discrimination? 

The Department solicits comments 
on the following major questions 
raised by its proposed informal resolu- 
tion procedure: 

e@ How effective is the mediation 
process likely to be and how can it be 
made more effective? Should it be 
tried on an experimental basis for 30 
months? The Department specifically 
requests suggestions on alternative 
means of effectively settling disputes. 

e What burdens, if any, does it place 
on the complainant and the recipient? 
What can be done to ease the bur- 
dens? 

@ What are the problems associated 
with obtaining suitable mediators and 
how can these problems be solved? 

@ Should the mediation step be 
mandatory? 

e Is it reasonable to expect com- 
plainants and recipients to pay their 
own expenses in connection with the 
mediation process? 

e@ What existing sources of funds or 
volunteer assistance are available from 
State and local governments and pri- 
vate organizations to reduce any cost 
burden for individual complainants 
and recipients? 

@ Should one agency manage the 
mediation process, or should some or 
all agencies develop their own media- 
tion capacities? 

e@ Is the Federal Mediation and Con- 
ciliation Service using specially 
trained staff and community media- 
tors, an appropriate and acceptable 
agency to manage the mediation proc- 
ess for all Federal agencies? 

Text of the proposed rule: 

(4) Federal initial investigation. 
each agency shall investigate com- 
plaints unresolved after mediation. 

(i) Not more than 60/90 days after 
the agency receives the complaint, the 
mediator shall refer a still unresolved 
complaint to the referring agency for 
initial investigation. 

(ii) As part of the initial investiga- 
tion, the agency shall use informal 
fact finding methods including joint or 
individual discussions with the com- 
plainant and recipient to establish the 
facts, and, if possible, resolve the com- 
plaint to the mutual satisfaction of 
the parties. The agency may seek the 
assistance of any involved State or 
State program agency. 

The first step in the formal enforce- 
ment process is initial investigation. 
Experience indicates that many dis- 
crimination complaints can be infor- 
mally resolved prior to full-scale inv«s- 
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tigation. It is anticipated that this step 
will not be excessively time consuming 
and that adding a federal enforcement 
presence (in cases where mediation 
has not been successful) will improve 
the prospects for complaint resolution. 

The investigation of the complaint 
will begin, during the initial investiga- 
tion step, to establish the basis for a 
finding of compliance or noncompli- 
ance. However, in keeping with the 
statutory requirement that the agency 
seek voluntary compliance, and con- 
sistent with the regulations’ objective 
of avoiding excessive paperwork and 
bureaucratic procedure, the agency 
should encourage informal settlement 
through voluntary compliance by a re- 
cipient or voluntary withdrawal of the 
complaint. When informal settlement 
is not possible or appropriate, the 
agency will proceed to formal investi- 
gation. 

Text of the proposed rule: 

(5) Formal investigation, concilia- 
tion, and hearing. If the agency 
cannot resolve the complaint during 


the early stages of the investigation, it 


shall: 

(i) Complete the investigation of the 
complaint. 

(ii) Attempt to achieve voluntary 
compliance satisfactory to the agency, 
if the investigation indicates a viola- 
tion. 

(iii) Arrange for enforcement as de- 
scribed in § 90.46, if necessary. 

If the matter is not resolved during 
the initial investigation the agency 
must formally investigate the com- 
plaint. If a full-scale investigation indi- 
cates that the complaint is valid, the 
agency must still attempt to persuade 
the recipient to comply voluntarily 
with the Act. If voluntary compliance 
cannot be obtained, enforcement, as 
provided for by § 90.46, must begin. 
The Department invites comments on 
whether there should be a specified 
time period for initial investigation, 
such as 60 or 120 days, after which 
formal investigation, conciliation and 
enforcement would be mandatory. 

§ 90.44 Compliance reviews. 

Text of the proposed rule: 

(a) Each agency may provide in its 
regulations for the conduct of compli- 
ance reviews, pre-award reviews, and 
other similar procedures which permit 
the agency to investigate, and correct, 
violations of the Act without regard to 
its procedures for handling com- 
plaints. 

(bo) If a compliance review or pre- 
award review indicates a violation of 
the Act, the agency shall attempt to 
achieve voluntary compliance with the 
Act. If voluntary compliance cannot be 
achieved, the agency shall arrange for 
enforcement as described in § 90.46. 

The complaint process is not the 
only method by which an agency may 
enforce the Act. The agency may also 
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use compliance reviews, pre-award re- 
views, and other similar methods. De- 
pending on a variety of factors, includ- 
ing the relative effectiveness of the 
methods adopted, complaints may rep- 
resent either a larger or smaller ele- 
ment of the overall agency enforce- 
ment process. Should these compli- 
ance reviews be made mandatory or 
should they remain optional with each 
agency as now proposed? 


§90.45 Information requirements and 
prohibition against intimidation 
or retaliation. 


Text of the proposed rule: 

An agency shall provide in its regula- 
tions a requirement that the recipient: 

(a) Provide to the agency informa- 
tion necessary to determine whether 
the recipient is in compliance with the 
Act. 

(b) Permit reasonable access by the 
agency to the books, records, accounts, 
and other recipient facilities and 
sources of information to the extent 
necessary to determine whether a re- 
cipient is in compliance with the Act. 

(c) May not engage in acts of intimi- 
dation or retaliation against any 
person who: 

(1) Attempts to assert a right pro- 
tected by the Act; or 

(2) Cooperates in any investigation, 
hearing, or other part of the agency’s 
investigation, conciliation, and en- 
forcement process. 

Traditionally, there has been much 
dissatisfaction with the paperwork 
burden imposed on recipients. The De- 
partment desires to avoid placing un- 
necessary burdens on recipients with 
respect to compliance and enforce- 
ment procedures. Accordingly, there is 
no requirement in these proposed reg- 
ulations that each recipient of federal 
financial assistance submit a general 
assurance of compliance with the Act. 
Even without the assurance, the legal 
obligation of a recipient remains un- 
changed. In addition, as discussed in 
§ 90.34, the Department is proposing a 
targeted approach to data collection. 
This approach should limit data col- 
lection to those data which are most 
likely to identify violations of the Act 
and to indicate what progress is being 
made toward the elimination of those 
violations. Every effort is being made 
to comply with the Congressicnally 
mandated requirement that certain 
data be collected. Every effort also will 
be made to collect data useful in elimi- 
nating age discrimination. Finally, a 
concerted effort will be made to keep 
the cost of the data collection as inex- 
pensive as possible. 


§ 90.46 What further provisions must 
an agency make in order to enforce 
its regulations after an investiga- 


tion indicates that a violation of - 


the Act has been committed? 
Text of the proposed rule: 
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(a) Each agency shall provide for en- 
forcement of its regulations through: 

(1) Termination of a recipient’s fed- { 
eral financial assistance under the pro- 
gram or activity involved where the re- 
cipient has violated the Act or the: 
agency’s regulations. The determina- ; 
tion of the recipient’s violation may be ° 
made only after a recipient has had an ‘ 
opportunity for a hearing on the 
record before an impartial hearing ex- . 
aminer or an administrative law judge. 
Therefore, cases which are settled in 
the mediation process, or prior to the 
hearing before an impartial hearing 
examiner or an administrative law 
judge, will not involve termination of a 
recipient’s federal financial assistance. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of 
Justice for proceedings to enforce any 
rights of the United States or obliga- 
tions of the recipient created by 
agency regulations under the Act. 

(ii) Use of any requirement of or re- 
ferral to any federal, State, or local 
government agency which will have 
the effect of correcting a violation of 
the Act or implementing regulations. 

(b) Any termination under section 
90.46(a)(1) shall be limited to the par- 
ticular recipient and particular pro- 
gram or activity receiving federal fi- 
nancial assistance or portion thereof 
found to be in violation of the Act or 
agency regulations. No termination 
shall be based in whole or in part on a 
finding with respect to any program or 
activity of the recipient which does 
not receive federal financial assist- 
ance. 

(c) No action under paragraph (a) of 
this section may be taken until: 

(1) The head of the agency involved 
has advised the recipient of its failure 
to comply with the regulations in- 
volved and has determined that volun- 
tary compliance cannot be obtained. 

(2) Thirty days have elapsed after 
the head of the agency involved has 
sent a written report of the circum- 
stances and grounds of the action to 
the committees of Congress having 
legislative jurisdiction over the federal 
program or activity involved. A report 
shall be filed whenever any action is 
taken under paragraph (a) of this sec- 
tion. 

(d) An agency may defer granting 
new federal financial assistance to a 
recipient when termination proceed- 
ings under § 90.46(a)(1) are initiated. 

(1) New federal financial assistance 
includes all assistance administered by 
or through the agency for which an 
application or approval, including re- 
newal or continuation of existing ac- 
tivities, or authorization of new activi- 
ties, is required during the deferral 
period. New federal financial assist- 
ance does not include assistance ap- 
proved prior to the beginning of termi- 
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nation proceedings or to increases in 
funding as a result of changed compu- 
tation of formula awards. 

(2) A deferral may not begin until 
the recipient has received a notice of 
opportunity for a hearing under 
§ 90.46(a)(1). A deferral may not con- 
tinue for more than 60 days unless a 
hearing has begun within that time or 
the time for beginning the hearing has 
been extended by mutual consent of 
the recipient and the agency. A defer- 
ral may not continue for more than 30 
days after the close of the hearing, 
unless the hearing results in a finding 
against the recipient. 

Section 90.46 reflects a number of 
requirements with regard to termina- 
tion of federal financial assistance. 
These include a requirement that ter- 
mination take place only after notice 
and opportunity for a hearing, a find- 
ing on the record of a violation of the 
Act, a determination that compliance 
cannot be obtained by voluntary 
means, and the expiration of 30 days 
following an appropriate report to the 
Congress. Termination under the Act 
must be limited in its scope to the par- 
ticular program or activity or portion 
thereof receiving federal financial as- 
sistance and may not be based on a 
finding with respect to any program or 
activity which does not receive assist- 
ance. 

A report must also be sent to Con- 
gress whenever an agency enforces the 
Act by ‘other means authorized by 
law.” These other means include an 
option to refer a matter, after investi- 
gation and conciliation efforts, to the 
Department of Justice with a recom- 
mendation to seek court enforcement 
of the terms and conditions of the re- 
ceipt of federal financial assistance 
that are established by the Act. 

Section 90.46(d) of the regulations 
provides that an agency may defer ap- 
proval of new federal financial assist- 
ance during the time period when ad- 
ministrative hearings are taking place 
to enforce the Act. The purpose of 
this provisions is to avoid further com- 
mitments of federal financial assist- 
ance until the question of the recipi- 
ent’s compliance is resolved. A second 
purpose is to minimize the disruption 
which might occur if a new funding 
commitment were made and then, 
shortly thereafter, terminated as a 
result of the administrative hearing. 

Section 90.46(d) contains two provi- 
sions protecting recipients in the event 
that action is deferred on their appli- 
cation for new federal financial assist- 
ance. First, deferral does not apply to 
federal financial assistance which is al- 
ready due recipients under commit- 
ments made prior to the beginning of 
the hearing process. The flow of funds 
under existing commitments contin- 
ues. Second, § 90.46(d)(2) places time 
limits on how long a deferral may last 
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in order to prevent a deferral from be- 

coming the equivalent of a termina- 

tion because of agency imposed delays 

in the administrative hearing process. 

§ 90.47 Alternate funds disbursal proce- 
dure. 


Text of the proposed rule: 

Whenever an agency’ withholds 
funds from a recipient pursuant to its 
regulations issued under § 90.31, the 
head of the agency may disburse the 
funds so withheld directly to any 
public or non-profit private organiza- 
tion or agency, or State or political 
subdivision of the State. These alter- 
nate recipients must demonstrate the 
ability to achieve the goals of the fed- 
eral statute authorizing the program 
or activity while complying with the 
agency’s regulations issued under this 
Act. 

This section implements the lan- 
guage of a 1978 amendment. No fur- 
ther discussion is warranted on this 
section. However, public comments are 
welcome and will be considered. 


§ 90.48 Federal monitoring role. 


Text of the proposed rule: 

Each agency shall have responsibili- 
ty for monitoring the effectiveness of 
the compliance and enforcement pro- 
gram established by its regulations 
and shall take necessary corrective 
action. 

Federal agencies are required to see 
that the entire compliance and en- 
forcement effort, including that part 
carried out by the recipient, is operat- 
ing effectively and to take corrective 
action when it is not. 


§90.49 Remedial and 
action by recipients. 


Text of the proposed rule: 

(a) Where a recipient is found to 
have discriminated on the basis of age, 
the recipient shall take any remedial 
action which the agency may require 
to overcome the effects of the discrim- 
ination. If another recipient exercises 
control over the recipient that has dis- 
criminated, both recipients may be re- 
quired to take remedial action. 

(b) Even in-the absence of a finding 
of discrimination, a recipient may take 
affirmative action to overcome the ef- 
fects of conditions that resulted in 
limited participation in the recipient’s 
program or activity on the basis of 
age. 

In the case of a formal finding of 
past discrimination, appropriate reme- 
dial action is a necessary part of an en- 
forcement program. This section au- 
thorizes agencies to require remedial 
action when it is called for after a 
finding of discrimination. It also per- 
mits recipients voluntarily to take af- 
firmative action to overcome the ef- 
fects of conditions which have limited 
program participation on the basis of 
age. 


affirmative 


-§90.50 Exhaustion of administrative 
remedies. 


Text of the proposed rule: 

(a) The agency shall provide in its 
regulations that a complainant may 
file a civil action following the exhaus- 
tion of administrative remedies under 
the Act. Administrative remedies are 
exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
the agency has made no finding with 
regard to the complaint; or 

(2) The agency issues any finding in 
favor of the recipient. 

(b) If the agency issues a finding in 
favor of the recipient as described in 
§ $0.50(a)(2), the agency shall: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right, under Section 305(e) of the 
Act to bring a civil action for legal or 
equitable relief that will effect the 
purposes of the Act; and 

(3) Inform the complainant: 

(i) That a civil action can only be 
brought in an United States district 
court for the district in which the re- 
cipient is found or transacts business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, in- 
cluding reasonable attorney’s fees, but 
that these costs must be demanded in 
the complaint; 

(iii) That before commencing the 
action the complainant shall give 30 
days notice by registered mail to the 
Secretary, the Attorney General of 
the United States, the head of the 
granting agency, and the recipient; 

(iv) That the notice shall state: the 
alleged violation of the Act; the relief 
requested; the court in which the 
action will be brought; and whether or 
not attorney’s fees are demanded in 
the event the complainant prevails; 
and 

(v) That no action shall be brought 
if the same alleged violation of the Act 
by the same recipient is the subject of 
a pending action in any court of the 
United States. 

(c) The agency shall cooperate with 
the court and the parties to facilitate 
a fair resolution of the action. To the 
extent possible under the law, the 
agency shall observe a policy of confi- 
dentiality regarding the mediation 
process described in § 90.43(d)(3). 

The 1978 amendments to the Act 
permit persons to file a private civil 
action to enforce the Act. The Act 
spells out the conditions under which 
a civil action can be brought. If a com- 
plainant exhausts the administrative 
remedies under §90.50(a), the com- 
plainant may file a civil action in fed- 
eral court even while the agency con- 
tinues the investigation process. The 
provision of attorney’s fees to success- 
ful complainants implements a statu- 
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tory requirement, Federal agencies 
will be required to cooperate fully in 
informing complainants of this right 
and facilitating fair resolution of these 
enforcement actions. 


Subpart E—Future Review of Age 
Discrimination Regulations 


Text of the proposed rule: 
§ 90.61 Review of general regulations. 


The Secretary shall review the effec- 
tiveness of these regulations in secur- 
ing compliance with the Act. As part 
of this review, 30 months after the ef- 
fective date of these regulations, the 
Secretary shall publish a notice of op- 
portunity for public comment on the 
effectiveness of the regulations. The 
Secretary will assess the comments 
and publish the results of the review 
and assessment in the FEDERAL REGIS- 
TER. 


§ 90.62 Review of agency regulations. 


Each agency shall review the effec- 
tiveness of its regulations in securing 
compliance with the Act. As part of 
this review, 30 months after the effec- 
tive date of its regulations, each 
agency shall publish a notice of oppor- 
tunity for public comment on the ef- 
fectiveness of the agency regulations. 
Each agency shall assess the com- 
ments and publish the results of the 
review in the FEDERAL REGISTER. 

Sections 90.61 and 90.62 are included 
in the proposed general regulations as 
part of the President’s attempt to 
reform the regulatory process. Under 
section 4 of Executive Order 12044, 
agencies are required to “periodically 
review their existing regulations.” 
This periodic review will help agencies 
determine whether the regulations are 
achieving the objectives for which 
they were designed. 

Under §90.61, the Secretary must 
review the general age discrimination 
regulations 30 months after they 
become effective and under § 90.62, 
federal agencies must review their spe- 
cific age discrimination regulations 30 
months. after they become effective. 
The public will be given an opportuni- 
ty to comment on both the review of 
general regulations and the review of 
specific agency regulations. 

Comment is invited on whether 30 
months is a sufficient period of time in 
which to determine whether the gen- 
eral age discrimination regulations 
and the specific agency age discrimina- 
tion regulations are effective. 


REGULATORY ANALYSIS—COMPLIANCE 
Costs 


Section 3 of Executive Order 12044 
Improving Government Regulations, 
requires a regulatory analysis for ‘‘sig- 
nificant” regulations which ‘“‘may have 
major economic consequences for the 
general economy, for individual indus- 
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tries, geographical regions or-level of 
governments.” The Department has 
concluded that a regulatory analysis is 
not required for these proposed regu- 
lations. 

The Department has made every 
effort to: minimize burdens of compli- 
ance with these proposed regulations 
and has prepared preliminary esti- 
mates of the costs. The principal bur- 
dens of the proposed regulations in- 
clude the following elements: 

Enforcement. Based on previous fed- 
eral experience with complaints of dis- 
crimination, the Department antici- 
pates 300-700 complaints annually, 
which may generate up to several mil- 
lion dollars annually in enforcement 
costs to recipients. (Similar costs for 
federal agencies might also be as much 
as several million dollars annually.) 
Non-federal enforcement costs are ex- 
pected to affect less than 1% of the 
90-100,000 recipients. 

Self-evaluations. Self-evaluations 
will affect all of the approximately 70- 
80,060 recipients with 15 or more em- 
ployees. However, self-evaluations are 
limited to the small portion of all poli- 
cies and procedures which involve age 
distinctions created by recipients, and 
for most recipients should require no 
more than a day or two of staff time. 
Even so, one-time costs to recipients 
may total approximately $16-18 mil- 
lion nationally for self-evaluations. 

Service Costs. Ending age discrimina- 
tion may increase program service 
costs. There are no currently known 
types of noncompliance which would 
cost recipients significant sums to cor- 
rect. Any such costs would be imposed 
only on those recipients discriminating 
on the basis of age. 

Reporting. Developing detailed age 
specific participation and related data 
could involve costs of thousands of 
dollars for any single recipient and 
millions of dollars annually for any 
single program. However, as discussed 
in section 90.34, the Department is 
proposing a targeted approach which 
it believes will limit data collection to 
those data which are most likely to 
identify violations of the Act and 
measure progress toward their elimi- 
nation. As a result, recipients which do 
not discriminate will not ordinarily be 
required to invest in new data report- 
ing and total national costs are likely 
to be minimal. 

As indicated earlier, the Department 
has concluded that a regulatory analy- 
sis for these proposed regulations is 
not required under Executive Order 
12044. However, because of the possi- 
bility that cost burdens may exist of 
which the Department is currently un- 
aware, and because there are alterna- 
tives which are substantially more 
costly, the Department invites com- 
ments which identify any significant 
costs recipients may encounter in com- 
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plying with the requirements of the 


_Act and these regulations. 


Dated: November 27, 1978. 


"Frank PETER S. LIBASSI, 
General Counsel, Department of 
Health, Education, and Welfare. 


Dated: November 28, 1978. 


JOSEPH A. CALIFANO, JI., 
Secretary, Department of Health, 
Education, and Welfare. 
The Department of Health, Educa- 
tion, and Welfare proposes to add Part 
90 to Title 45 of the Code of Federal 
Regulations, as set forth below: 


PART 90—NONDISCRIMINATION ON THE 
BASIS OF AGE IN PROGRAMS OR ACTIVI- 
TIES RECEIVING FEDERAL FINANCIAL AS- 
SISTANCE 


Subpart A—General 


Sec. 

90.1 What is the purpose of the Age Dis- 
crimination Act of 1975? 

90.2 What is the purpose of these regula- 
tions? 

90.3 What programs and activities does the 
Age Discrimination Act of 1975 cover? 
90.4 How are the terms in these regula- 

tions defined? 


Subpart B—What is Age Discrimination (Stand- 
ards for Determining Discriminatory Prac- 
tices) 


90.11 Purpose of this subpart. 

90.12 Rules against age discrimination. 

90.13 Definitions of “normal operation” 
and “statutory objective.” 

90.14 Exceptions to the rules against age 
discrimination. Normal operation or 
statutory objective of any program or 
activity. 

90.15 Exceptions to the rules against age 
discrimination. Reasonable factors other 
than age. 

90.16 Burden of proof. 


Subpart C—What Are the Responsibilities of 
the Federal Agencies? 


90.31 Issuance of regulations. 

90.32 Review of agency policies and admin- 
istrative practices. 

90.33 Interagency cooperation. 

90.34 Agency reports. 


Subpart D—Investigation, Conciliation and 
Enforcement Procedures 


90.41 What is the purpose of this Subpart? 

.90.42 What responsibilities do recipients 
and agencies have generally-.to ensure 
compliance with the Act? 

90.43 What responsibilities do recipients 
and agencies have specifically to ensure 
compliance with the Act? 

90.44 Compliance reviews. 

90.45 Information requirements and prohi- 
bition against intimidation or retali- 
ation. 

90.46 What further provisions must an 
agency make in order to enforce its reg- 
ulations after an investigation indicates 
that a violation of the Act has been com- 
mitted? 

90.47 Alternate funds disbursal procedure. 

90.48 Federal monitoring role. 
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90.49 Remedial ahd affirmative action by 
recipients. 

99.50 Exhaustion of administrative reme- 
dies. 


Subpart E—Future Review of Age 
Discrimination Regulations 


90.61 
90.62 


Review of general regulations. 

Review of agency regulations. 
AUTHORITY: Age Discrimination Act of 

1975, 42 U.S.C. 6101 et seq. 


Subpart A—General 


§ 90.1 What is the purpose of the Age Dis- 
crimination Act of 1975? 

The Age Discrimination Act of 1975, 
as amended, is designed to prohibit 
discrimination on the basis of age in 
programs or activities receiving federal 
financial assistance. The Act is also de- 
signed to permit federally assisted pro- 
grams and activities, and recipients of 

.federal funds, to continue to use age 
Gistinctions and factors other than age 
which are reasonable in light of the 
purposes of the Act. 


§ 90.2 What is the purpose of these regula- 
tions? 


(a) The purpose of these regulations 
is to state general, government-wide 
rules for the implementation of the 
Age Discrimination Act of 1975, as 
amended, and to guide each agency in 
the preparation of agency-specific age 
discrimination regulations. 

(b) These regulations apply to each 
federal agency which provides federal 
financial assistance to any program or 
activity. 


§ 90.3 What programs and activities does 
the Age Discrimination Act of 1975 
cover? 

(a) The Age Discrimination Act of 
1975 applies to any program or activi- 
ty receiving federal financial assist- 
ance, including programs or activities 
receiving funds under the State and 
Local Fiscal Assistance Act of 1972 (31 
U.S.C. 1221 et seq.). 

(b) The Age Discrimination Act of 
1975 does not apply to: 

(1) An age distinction contained in 
that part of an Option #1 Federal 
statute, State statute, or local statute 
or ordinance; or Federal, State, or 
local regulation which: or Option #2 
Federal statute, State statute, or local 
statute or ordinance which: or Option 
#3 Federal statute or State statute 
which: or Option #4 Federal statute 
which: 

(i) Provides any benefits or assist- 
ance to persons based on age; or 

(ii) Establishes criteria for participa- 
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage- 
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ment joint apprenticeship training 
program, except for any program or 
activity receiving federal financial as- 
sistance for public service employment 
under the Comprehensive Employ- 
ment and Training Act of 1974 
(CETA), as amended. 


§ 90.4 How are the terms in these regula- 
tions defined? 


As used in these regulations, the 
term: 

“Act” means the Age Discrimination 
Act of 1975, as amended, (Title III of 
Public Law 94-135). 

“Action” means any act, activity, 
policy, rule, standard, or method of 
administration; or the use of any 
policy, rule, standard, or method of 
administration. 

““Age”’ means how old a person is, or 
the number of elapsed years from the 
date of a person’s birth. “Age distinc- 
tion” means any action using an age or 
age-related term. 

“Age-related term” means a word or 
words which necessarily imply a par- 
ticular age or range of ages (for exam- 
ple, “children,” ‘‘adult,” ‘older per- 
sons’”’). 

“Agency” means a federal depart- 
ment or agency that is empowered to 
extend financial assistance. 

“Federal financial assistance’’ means 
any grant, entitlement, loan, contract 
(other than a procurement contract or 
a contract of insurance or guaranty), 
or any other arrangement by which 
the agency provides or otherwise 
makes available assistance in the form 
of: 
(a) funds; 

(b) services of federal personnel; or 
(c) real and personal property or any 
interest in or use of property, includ- 
ing: 

(1) transfers or leases of property 
for less than fair market value or for 
reduced consideration; and 

(2) proceeds from a_ subsequent 
transfer or lease of property if the fed- 
eral share of its fair market value is 
not returned to the Federal Govern- 
ment. 

“Recipient” means any State or its 
political subdivision, any instrumental- 
ity of a State or its political subdivi- 
sion, any public or private agency, in- 
stitution, organization, or other entity, 
or any person to which federal finan- 
cial assistance is extended, directly or 
through another recipient. Recipient 
includes any successor, assignee, or 
transferee but excludes the ultimate 
beneficiary of the assistance. 

“Secretary” means the Secretary of 
the Department of Health, Education, 
and Welfare. 


Subpart B—What is Age Discrimination? 


(STANDARDS FOR DETERMINING 
DISCRIMINATORY PRACTICES) 


§ 90.11 Purpose of this subpart. 


The purpose of this subpart is to set 
forth the prohibitions against age dis- 
crimination and the exceptions to 
those prohibitions. 


§ 90.12 Rules against age discrimination. 


The rules stated in this section are 
limited by the exceptions contained in 
sections 90.13, 90.14, and 90.15 of these 
regulations. 

(a) General rule: No person in the 
United States shall, on the basis of 
age, be excluded from participation in, 
be denied the benefits of, or be sub- 
jected to discrimination under, any 
program or activity receiving federal 
financial assistance. 

(b) Specific rules: A recipient may 
not, in any program or activity receiv- 
ing federal financial assistance, direct- 
ly or through contractual, licensing, or 
other arrangements use age distinc- 
tions or take any other actions which 
have the effect, on the basis of age, of: 

(1) Excluding individuals from, deny- 
ing them the benefits of, or subjecting 
them to discrimination under, a pro- 
gram or activity receiving federal fi- 
nancial assistance, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving federal 
financial assistance. 

(c) Reservation: The specific forms 
of age discrimination listed in para- 
graph (b) of this section do not neces- 
sarily constitute a complete list. 


§ 90.13 Definitions of “normal operation” 
and “statutory objective.” 


The terms “normal operation” and 
“statutory objective’ are important to 
an understanding of the statutory ex- 
ceptions to the prohibition against age 
discrimination. Therefore, for pur- 
poses of §§ 90.14 and 90.15, the terms 
“normal operation” and “statutory ob- 
jective” shall have the following 
meaning: 

(a) ‘“‘Normal operation’ means the 
operation of a program or activity 
without significant changes’ that 
would impair its ability to meet its ob- 
jectives. . 

(b) “Statutory objective” means any 
purpose of a program or activity ex- 
pressly stated in a statute [or reason- 
ably inferred from its provisions or 
legislative history.] 


§ 90.14 Exceptions to the rules against age 
discrimination. Normal operation or 
statutory objective of any program or 
activity. 

A recipient is permitted to take an 

action, otherwise prohibited by § 90.12, 

if the action reasonably takes into ac- 
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count age as a factor necessary to the 


normal operation or the achievement 
of any statutory objective of a pro- 
gram or activity. An action reasonably 
takes into account age as a factor nec- 
essary to the normal operation or the 
achievement of any statutory objec- 
tive of a program or activity, if: 

(a) Age is used as a measure or ap- 
proximation of one or more other 
characteristics (e.g., maturity); 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro- 
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; 

(c) The other characteristic(s) can 
be reasonably measured or approxi- 
mated by the use of age; and 

(d) The other characteristic(s) are 
difficult, costly, or otherwise impracti- 
cal to measure directly. 


§ 90.15 Exceptions to the rules against age 
discrimination. Reasonable factors 
other than age. 


A recipient is permitted to take an 
action otherwise prohibited by § 90.12 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. However, the factor 
must bear a [rational/direct/substan- 
tial/necessary] relationship to the 
normal operation of the program or 
activity or to the achievement of a 
statutory objective. 


§ 90.16 Burden of proof. 


The burden of proving that an age 
distinction or other action falls within 
the exceptions outlined in §§ 90.14 and 
90.15 is on the recipient of federal fi- 
nancial assistance. 


Subpart C—What are the Responsibilities of 
the Federal Agencies? 


§ 90.31 


(a) The head of each agency which 
extends federal financial assistance to 
any program or activity shall publish 
proposed and final age discrimination 
regulations in the Federal Register to: 

(1) Carry out the provisions of sec- 
tion 303 of the Age Discrimination Act 
of 1975; and 

(2) Provide for appropriate investiga- 
tive, conciliation, and enforcement 
procedures. 

(b) Each agency shall publish its 
proposed agency age discrimination 
regulations no later than 90 days after 
the publication date of the final gener- 
al, government-wide age discrimina- 
tion regulations. 

(c) Each agency shall publish final 
agency regulations no later than 120 
days after publication of proposed 
agency age discrimination regulations. 

(d) Agency age discrimination regu- 
lations shall be consistent with these 


Issuance of regulations. 
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general, government-wide age discrimi- 
nation regulations and shall not 
become effective until they meet all 
requirements of the Act. 

(e) Each agency shall include in its 
regulations a provision governing the 
operation of an alternate funds disbur- 
sal procedure as described in § 90.47 of 
these regulations. 

(f) Each agency shall publish an ap- 
pendix to its final age discrimination 
regulations containing a list of each 
age distinction provided in a federal 
statute or regulation which affects the 
agency’s programs of federal financial 
assistance. 


§ 90.32 Review of agency policies and ad- 
ministrative practices. 

(a) Each agency shall conduct a 
review of age distinctions it imposes on 
its recipients by regulations, policies, 
and administrative practices. The pur- 
pose of this review is to identify how 
age distinctions are used by each fed- 
eral agency and whether those age dis- 
tinctions are permissible under the Act 
and implementing regulations. Age 
distinctions used by a federal agency 
in its regulations, policies, or adminis- 
trative practices are permissible if 
they are based on an explicit age dis- 
tinction in a federal statute or are cov- 
ered by at least one of the exceptions 
to the rules against age discrimination 
in § 90.14. 

(b) No later than 12 months from 
the date the agency publishes its final 
regulations, the agency shall publish, 
for public comment, a report in the 
FEDERAL REGISTER containing its pro- 
grams: 

(1) The results of the review con- 
ducted under paragraph (a) of this 
section; 

(2) A list of the age distinctions con- 
tained in regulations which are to be 
continued; 

(3) A list of the age distinctions not 
contained in regulations but which 
will be adopted by regulation in order 
to remain in use; 

(4) The justification for each age dis- 
tinction to be continued; and 

(5) A list of the age distinctions to be 
eliminated. 

(c) An agency may not continue an 
existing age distinction, nor impose a 
new age distinction, 12 months after 
the publication of its age discrimina- 
tion regulations, unless the age dis- 
tinction is adopted by regulation 
under the Administrative Procedure 
Act. 


§ 90.33 Interagency cooperation. 


Where two or more agencies provide 
federal financial assistance to a recipi- 
ent or class of recipients, their regula- 
tions shall provide for a single compli- 


ance and enforcement procedure. 
Their regulations shall also designate 
one of the agencies as the sole agency 
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for all compliance and enforcement 
purposes with respect to those recipi- 
ents, except the ordering of termina- 
tion of funds and the notification of 
the appropriate committees of Con- 
gress. 


§ 90.34 Agency reports. 


. Each agency shall submit to the Sec- 
retary not later than December 31 of 
each year, beginning in 1979, a report 
which: 

(a) Describes in detail the steps 
taken during the preceding fiscal year 
to carry out the Act; 

(b) Contains data on the frequency, 
type, validity, and resolution of com- 
plaints and on compliance reviews suf- 
ficient to analyze the agency’s prog- 
ress in reducing age discrimination in 
its programs; 4 

(c) Contains data directly relevant to 
the extent of any pattern or practice 
of age discrimination which the 
agency has identified in any of its pro- 
grams, and to progress toward elimi- 
nating it; and 

(d) Contains evaluative or interpre- 
tative information which the agency 
determines is useful in analyzing 
agency progress in reducing age dis- 
crimination in its programs. 

(e) Contains such other data as the 
Secretary may require. 


Subpart D—Investigation, Conciliation and 
Enforcement Procedures 


§ 90.41 What is the purpose of this Sub- 
part? 

This subpart sets forth requirements 
for the establishment of compliance, 
investigation, conciliation, and _ en- 
forcement procedures by agencies 
which extend federal financial assist- 
ance. 


§ 90.42 What responsibilities do recipients 
and agencies have generally to ensure 
compliance with the Act? 


(a) A recipient has primary responsi- 
bility to ensure that its programs and 
activities are in compliance with the 
Age Discrimination Act and shall take 
steps to eliminate violations of the 
Act. A recipient also has responsibility 
to maintain records, provide informa- 
tion, and to afford access to its records 
to the extent required by agencies to 
détermine whether it is in compliance 
with the Act. 

(b) An agency has responsibility to 
attempt to secure recipient compliance 
with the Act by voluntary means. This 
may include the use of the services of 
appropriate federal, State local, or pri- 
vate organizations. An agency also has 
the responsibility to enforce the Age 
Discriminatin Act when a recipient 
fails to eliminate violations of the Act. 
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§ 90.43 What responsibilities do recipients 
' and agencies have specifically to 
ensure compliance with the Act? 


(a) General. An agency and a recipi- 
ent each have responsibilities for es- 
tablishing and carrying out procedures 
to ensure compliance with the Age 
Discrimination Act. 

(ob) Written notice, technical assist- 
ance, and educational materials. Each 
agency extending federal financial as- 
sistance to recipients shall: 

(1) Provide written notice to each re- 
cipient of its obligations under the 
Act. The notice shall include a require- 
ment that where the recipient initially 
receiving funds makes the funds avail- 
able to a sub-recipient, the recipient 
must notify the sub-recipient of its ob- 
ligations under the Act. 

(2) Provide technical assistance, 
where necessary, to recipients to aid 
them in complying with the Act. 

(3) Make available educational mate- 
rials setting forth the rights and obli- 
gations of beneficiaries and recipients 
under the Act. 

(c) Self-evaluation. (1) Each agency 
extending federal financial assistance 
to recipients employing 15 or more 
persons shall require each recipient to 
complete a written sclf-evalution of its 
compliance under the Act within 18 
months of the effective date of the 
agency regulations. 

(2) Each recipient‘s self-evaluation 
shall identify and justify those age dis- 
tinctions imposed by the recipient. 

(3) Each recipient shall take correc- 
tive and remedial action whenever a 
self-evaluation indicates a violation of 
the Act. 

(4) Each recipient shall make the 
self-evaluation available on request to 
the agency and to the public for a 
period of 3 years following its comple- 
tion. 

(d) Complainis. (1) Receipt of com- 
plaints. Each agency shall establish a 
complaint processing procedure which 
includes the following: 

(i) A procedure for the filing of com- 
plaints with the agency; 

(ii) A review of complaints to assure 
that they fall within the jurisdiction 
of the Act and contain all information 
necessary for further processing; 

(iii) Notice to the complainant and 
the recipient of their rights and obli- 
gations under the complaint proce- 
dure, including the right to have a rep- 
resentative at all stages of the com- 
plaint procedure; and 

(iv) Notice to the complainant and 
the recipient (or their representative) 
of their right to contact the agency 
for information and assistance regard- 
ing the complaint resolution process. 

(2) Prompt resolution of complaints. 
Each agency shall establish proce- 
dures for the prompt resolution of 
complaints. These procedures shall re- 
quire each recipient and complainant 
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to participate actively in efforts 
toward speedy resolution oi the com- 
plaint. 

(3) Mediation cf complainis. Each 
agency shali promptly refer ail com- 
plaints to a mediator. 

(i) The agency shall require the par- 
ticipation of both the recipient and 
the complainant in the mediaiion 
process. 

(ii) If the complainani and recipient 
reach a mutually satisfactory resolu- 
tion of the complaint during the medi- 
ation stage, they shall reduce the 
agreement to writing. The mediator 
shall notify the referring agency that 
a settlement has been reached. No fur- 
ther action shall be taken based on 
that complaint unless it appears that 
the complainant or recipient is failing 
to comply with the agreement. 

(iii) The mediator and the parties to 
the mediation shall protect the confi- 
dentially of all information obtained 
in the course of the mediation process. 
No mediator or party to a mediation 
shall testify in any adjudicative pro- 
ceeding, produce any document, or 
otherwise disclose any information ob- 
tained in the course of the mediation 
process without prior approval of the 
head of the agency appointing the me- 
diator and the parties to the media- 
tion, except as required by law. 

(4) Federal initial investigation. 
Each agency shall investigate com- 
plaints unresolved after mediation. 

(i) Not more than 60/90 days after 
the agency receives the complaint, the 
mediator shall refer a still unresolved 
complaint to the referring agency for 
initial investigation. 

(ii) As part of the initial investiga- 
tion, the agency shall use informal 
fact finding methods including joint or 
individual discussions with the com- 
plainant and recipient to establish the 
facts, and, if possible, resolve the com- 
plaint to the mutual satisfaction of 
the parties. The agency may seek the 
assistance of any involved State or 
State program agency. 

(5) Formal investioation, 
tion, and hearing. ii the agency 
cannot resolve the complaint during 
the early stages of the investigation, it 
shall: 

(i) Complete the investigation of the 
Complaint. 

(ii) Attempt to achieve voluntary 
compliance satisfactory to the agency, 
if the investigation indicates a viola- 
tion. 

(iii) Arrange for enforcement as de- 
scribed in § 90.46, if necessary. 


concilia- 


§ 90.44 Compliance reviews. 


(a) Each agency may provide in its 
regulations for the conduct of compli- 
ance reviews, pre-award reviews, and 
other similar procedures which permit 
the agency to investigate, and cerrect, 
violations of the Act without regard to 


its procedures for 
plaints. 

(b) If a compliance review or pre- 
award review indicates a violation of 
the Act, the agency shall attempt to 
achieve voluntary compliance with the 
Act. If voluntary compliance cannot be 
achieved, the agency shall arrange for 
enforcement as described in § 90.46. 


handling com- 


§ 90.45 Information requirements and pro- 
hibition against intimidation or retali- 
ation. 

Each agency shall provide in its reg- 
ulations a requirement that the recipi- 
ent: 

(a) Provide to the agency informa- 
tion necessary to determine whether 

he recipient is in compliance with the 
Act. 

(b>) Permit reasonable access by the 
agency to the books, records, accounts, 
and other recipient facilities and 
sources of information to the extent 
necessary to determine whether a re- 
cipient is in compliance with the Act. 

(c) May not engage in acts of intimi- 
dation or retaliation against any 
person who: 

(1) Atiempts to assert a right pro- 
tected by the Act; or 

(2) Cooperates in any investigation, 
hearing, or other part of the agency’s 
investigation, conciliation, and en- 
forcement process. 


§ 90.46 What furiher provisions must an 
agency make in order to enforce its 
regulations after an investigation indi- 
cates that a violation of the Act has 
been committed? 


(a) Each agency shall provide for en- 
forcement of its regulations through: 

(1) Termination of a recipient’s fed- 
eral financial assistance under the pro- 
gram or activity involved where the re- 
cipient has violated the Act or the 
agency’s regulations. The determina- 
tion of the recipient's violation may be 
made only after a recipient has had an 
opportunity for a hearing on the 
record before an impartial hearing ex- 
aminer or an administrative law judge. 
Therefore, cases which are settled in 
the mediation process, or prior to the 
hearing before an impartial hearing 
examiner or an administrative law 
judge, will not involve termination of a 
recipient’s federal financial assistance. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of 
Justice for proceedings to enforce any 
rights of the United States or obliga- 
tions of the recipient created by 
agency regulations under the Act. 

(ii) Use of any requirement of or re- 
ferral to any federal, State, or local 
government agency which will have 
the effect of correcting a violation of 
the Act or implementing regulations. 

(b) Any termination under section 
90.46(a)(1) shall be limited to the par- 
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ticular recipient and particular pro- 
gram or activity receiving federal fi- 
nancial assistance or portion thereof 
found to be in violation of the Act or 
agency regulations. No termination 
shall be based in whole or in part on a 
finding with respect to any program or 
activity of the recipient which does 
not receive federal financial assist- 
ance. 

(c) No action under paragraph (a) of 
this section may be taken until: 

(1) The head of the agency involved 
has advised the recipient of its failure 
to comply with the regulations -in- 
volved and has determined that volun- 
tary compliance cannot be obtained. 

(2) Thirty days have elapsed after 
the head of the agency involved has 
sent a written report of the circum- 
stances and grounds of the action to 
the committees of the Congress 
having legislative jurisdiction over the 
federal program or activity involved. A 
report shall be filed whenever any 
action is taken under paragraph (a) of 
this section. 

(d) An agency may defer granting 
new federal financial assistance to a 
recipient when termination proceed- 
ings under § 90.46(a)(1) are initiated. 

(1) New federal financial assistance 
includes all assistance administered by 
or through the agency for which an 
application or approval, including re- 
newal or continuation of existing ac- 
tivities, or authorization of new activi- 
ties, is required during the deferral 
period. New federal financial assist- 
ance does not include assistance ap- 
proved prior to the beginning of termi- 
nation proceedings or to increases in 
funding as a result of changed compu- 
tation of formula awards. 

(2) A deferral may not begin until 
the recipient has received a notice of 
opportunity for a hearing under 
§ 90.46(a)(1). A deferral may not con- 
tinue for more than 60 days unless a 
hearing has begun within that time or 
the time for beginning the hearing has 
been extended by mutual consent of 
the recipient and the agency. A defer- 
ral may not continue for more than 30 
days after the close of the hearing, 
unless the hearing results in a finding 
against the recipient. 


§ 90.47 Alternate funds disbursal proce- 
dure. 


Whenever an agency’ withholds 
funds from a recipient pursuant to its 
regulations issued under section 90.31, 
the head of the agency may disburse 
the funds so withheld directly to any 
public or non-profit private organiza- 
tion or agency, or State or political 
subdivision of the State. These alter- 
nate recipients must demonstrate the 
ability to achieve the goals of the fed- 
eral statute authorizing the program 
or activity while complying with the 
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agency’s regulations issued under this 
Act. 


§ 90.48 


Each agency shall have responsibili- 
ty for monitoring the effectiveness of 
the compliance and enforcement pro- 
gram established by its regulations 
and shall take necessary corrective 
action. 


Federal monitoring role. 


§ 90.49 Remedial and affirmative action 
by recipients. 


(a) Where a recipient is found to 
have discriminated on the basis of age, 
the recipient shall take any remedial 
action which the agency may require 
to overcome the effects of the discrim- 
ination. If another recipient exercises 
control over the recipient that has dis- 
criminated, both recipients may be re- 
quired to take remedial action. 

(b) Even in the absence of a finding 
of discrimination, a recipient may take 
affirmative action to overcome the ef- 
fects of conditions that resulted in 
limited participation in the recipient’s 
program or activity on the basis of 
age. 


§ 90.50 Exhaustion of administrative rem- 
edies. 


(a) The agency shall provide in its 
regulations that a complainant may 
file a civil action following the exhaus- 
tion of administrative remedies under 
the Act. Administrative remedies are 
exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
the agency has made no finding with 
regard to the complaint; or 

(2) The agency issues any finding in 
favor of the recipient. 

(b) If the agency issues a finding in 
favor of the recipient as described in 
§ 90.50 (a)(2), the agency shall: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right, under Section 305(e) of the 
Act, to bring a civil action for legal or 
equitable relief that will effect the 
purposes of the Act; and 

(3) Inform the complainant: 

(i) That a civil action can only be 
brought in an United States district 
court for the district in which the re- 
cipient is found or transacts business; 

diiy That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, in- 
cluding reasonable attorney’s fees, but 
that these costs must be demanded in 
the complaint; 

(iii) That before commencing the 
action the complainant shall give 30 
days notice by registered mail to the 
Secretary, the Attorney General of 
the United States, the head of the 
granting agency, and the recipient; 
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(iv) That the notice shall state: the 
alleged violation of the Act; the relief 
requested; the court in which the 
action will be brought; and whether or 
not attorney’s fees are demanded in 
the event the complainant prevails; 
and 

(v) That no action shall be brought 
if the same alleged violation of the Act 
by the same recipient is the subject of 
a pending action in any court of the 
United States. 

(c) The agency shall cooperate with 
the court and the parties to facilitate 
a fair resolution of the action. To the 
extent possible under the law, the 
agency shall observe a policy of confi- 
dentially regarding the mediation 
process described in § 90.43(d)(3). 


Subpart E—Future Review of Age 
Discrimination Regulations 


§ 90.61 Review of general regulations. 


The Secretary shall review the effec- 
tiveness. of these regulations in secur- 
ing compliance with the Act. As part 
of this review, 30 months after the ef- 
fective date of these regulations, the 
Secretary shall publish a notice of op- 
portunity for public comment on the 
effectiveness of the regulations. The 
Secretary will assess the comments 
and publish the results of the review 
and assessment in the FEDERAL REGISs- 
TER. 


§ 90.62 Review of agency regulations. 


Each agency shall review the effec- 
tiveness of its regulations in securing 
compliance with the Act. As part of 
this review, 30 months after the effec- 
tive date of its regulations, each 
agency shall publish a notice of oppor- 
tunity for public comment on the ef- 
fectiveness of the agency regulations. 
Each agency shall assess the com- 
ments and publish the results of the 
review in the FEDERAL REGISTER. 


(FR Doc. 78-33742 Filed 11-30-78; 8:45 am] 


[4110-12-M] 
[45 CFR Part 90} 
AGE DISCRIMINATION REGULATIONS 


Public Hearings 


AGENCY: Office of the Secretary, 
HEW. 


ACTION: Proposed rules, notice of 
public hearings. 


SUMMARY: The Department of 
Health, Education, and Welfare will 
conduct public hearings on the pro- 
posed general, government-wide regu- 
lations to carry out the provisions of 
the Age Discrimination Act of 1975, as 
amended. The Act applies to persons 
of all ages. It prohibits discrimination 
on the basis of age in programs or ac- 
tivities receiving Federal financial as- 
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sistance. However, the Act permits 
some distinctions based on age. The 
proposed regulations contain govern- 
ment-wide standards. The oral and 
written comments received at the 
hearings will be considered in the 
drafting of the final regulations. 


DATES: Public hearings will be held 
in 10 cities and the District of Colum- 
bia. See Supplementary Information 
section for the dates of each hearing. 


ADDRESSES: See Supplementary In- 
formation section for the address of 
each hearing. 


FOR FURTHER 
CONTACT: 


See Supplementary Information sec- 
tion for the person to contact in 
Washington, D.C. and in each 
region. 


SUPPLEMENTARY INFORMATION: 
The schedule of hearings is set forth 
below. The date, time and location of 
the hearing is provided, as well as the 
name and address of the person to 
contact for further information. 


INFORMATION 


WASHINGTON, D.C. 


January 16 and 17, 1979, 9:30 a.m.- 
5:30 p.m., Department of Health, Edu- 
cation, and Welfare Auditorium, 330 
Independence Avenue SW., Washing- 
ton, D.C. 

Contact: Ms. Bayla F. White, Direc- 
tor, Age Discrimination Task Force, 
Office of the General Counsel, Room 
716E, 200 Independence Avenue SW., 
Washington, D.C. 20201. Telephone 
202-245-6284. 


REeEcrIon I (Boston) 


February 5, 1979, 11 a.m.-8 p.m., 
John F. Kennedy Federal Building, 
Room 2003A, Government Center, 
Boston, Massachusetts. 

Contact: Mr. Charles Vann, Staff As- 
sistant to the Principal Regional Offi- 
cial, DHEW Regional Office, Room 
2411, John F. Kennedy Federai Build- 
ing, Government Center, Boston, Mas- 
sachusetts 02203. Telephone 617-223- 
6831. 


Recion II (New YorK) 


January 30, 1979, 11 a.m.-8 p.m., 
Federal Office Building, Room 305, 26 
Federal Plaza, New York, New York. 

Contact: Ms. Stanlee Joyce Stahl, 
Executive Assistant to the Principal 
Regional Official, DHEW Regional 
Office, Room 3835, 26 Federal Plaza, 
New York, New York 10007. Tele- 
phone 212-264-4602. 
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ReEGIon III (PHILADELPHIA) 


January 26, 1979, 9 a.m.-7 p.m., Gold 
Room, Allegheny County Court 
House, Grant and Forbes Street, Pitts- 
burgh, Pennsylvania. 

Contact: Mr. Paul Cushing, Execu- 
tive Assistant to the Principal Region- 
al Official, DHEW Regional Office, 
P.O. Box 13716, Philadelphia, Pennsyl- 
vania 19101. Telephone 215-596-6492. 


REGION IV (ATLANTA) 


January 22, 1979, 9 a.m.-9 p.m., At- 
lanta City Council Chambers, 68 
Mitchell Street NW., Atlanta, Georgia. 

Contact: Mr. A. B. Albritton, Direc- 
tor, Public Affairs, DHEW Regional 
Office, Suite 1403, 101 Marietta 
Tower, Atlanta, Georgia, 30323. Tele- 
phone 404-221-2311. 


REGION V (CHICAGO) 


January 23, 1979, 9 a.m.-7 p.m., 17th 
Floor Conference Room, DHEW Re- 
gional Office Building, 300 South 
Wacker Drive, Chicago, Illinois. 

Contact: Ms. Marian H. Miller, Re- 
gional Program Director, Administra- 
tion on Aging, DHEW Regional Office, 
300 South Wacker Drive, 15th Floor, 
Chicago, [Illinois 60606. Telephone 
312-353-3141. : 


REGION VI (DALLAs) 


February 2, 1979, 9 a.m.-7 p.m., 
South Ballroom, 2nd Floor, Southland 
Center, 2117 Live Oak St., Dallas, 
Texas. 

Contact: Mr. John Stokes, Regional 
Attorney, DHEW Regional Offfice, 
Suite 1330, 1200 Main Tower Bidg., 
Dallas, Texas 75202. Telephone 214- 
767-3465. 


REGION VII (Kansas City) 


January 31, 1979, 2 p.m.-8 p.m., Fed- 
eral Office Building, 601 East 12th 
Street, Kansas City, Missouri. 

Contact: Mr. Steve Glorioso, Direc- 
tor, Public Affairs, DHEW Regional 
Office, Room 612, 601 East 12th 
Street, Kansas City, Missouri 64106. 
Telephone 816-374-3436. 


REGION VIII (DENVER) 


February 1, 1979, 12 noon-9 p.m., 
Federal Office Building, Room 1083, 
1961 Stout Street, Denver, Colorado. 

Contact: Ms. Norma Jones, Consul- 
tant for Public Affairs, DHEW Re- 
gional Office, Room 11037, Federal 
Office Building, 19th and Stout 


Streets, Denver, Colorado 80294. Tele- 
phone 303-837-2694. 


Recion [X (San FRANCISCO) 


January 24, 1979, 9 a.m.-7 p.m., 
State Auditorium, 107 South Broad- 
way, Los Angeles, California. 

Contact: Ms. Sharon Fujii, Special 
Assistant to the Principal Regional Of- 
ficial, DHEW Regional Office, Room 
443, 50 United Nations Plaza, San 
Francisco, California 94102. Telephone 
415-556-2650. 


REGION X (SEATTLE) 


January 29, 1979, 9 a.m.-7 p.m., Fed- 
eral Office Building, Rooms 380 and 
390, 915 Second Avenue, Seattle, Wash- 
ington. 

Contact: Mr. Andrew Young, Re- 
gional Attorney, DHEW Regional 
Office, 1321 Second Avenue, Mail Stop 
624, Arcade Plaza Building, Seattle, 
Washington 98101. Telephone 206- 
442-0470. 

These hearings are being held to so- 
licit views and experience of individ- 
uals and organizations with respect to 
issues raised by the proposed regula- 
tions. Requests to present statements 
at the hearing should be made in writ- 
ing to the above addresses and should 
include the name, address, and tele- 
phone number of the participant and 
organizations represented, if any, as 
well as the issues upon which the 
person wishes to be heard. Each par- 
ticipant will have an opportunity to 
submit a written statement and other 
data for the record. In the event that 
time does not permit all interested 
persons to make oral presentations, 
persons will be selected to assure that 
all points of view are fairly represent- 
ed. The hearings will be conducted in 
an informal manner. 

Persons who are unable to attend 
the hearings may submit statements 
in writing to: Ms. Bayla F. White, Di- 
rector, Age Discrimination Task Force, 
Office of the General Counsel, Room 
716E, 200 Independence Avenue, S.W., 
Washington, D.C. 20201. 202-245-6284. 


Dated: November 27, 1978. 


FRANK PETER S. LIBASSI, 
General Counsel, Department 
of Health, Education, and 
Welfare. 


Dated: November 28, 1978. 


JOSEPH A. CALIFANO, Jr., 
Secretary, Department of 
Health, Education, and Welfare. 


{FR Doc. 78-33743 Filed 11-30-78; 8:45 am] 
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